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Reallocation  of  Frequencies 

On  September  11,  1940,  the  (’ominission  issued  two  orders,  both  of 
which  are  of  vital  importance  to  the  lieense<*s  of  all  broadcast  stations. 
One  of  the  orders  amended  Sections  d.25  to  :i.29,  inclusive,  and  3.34  of 
the  Rules  and  Regulations  of  the  (’ommission,  and  the  other  order  ex¬ 
tended  until  March  29,  1941  the  instruments  of  authorization  for  the 
operation  of  .standard  broadcast  .stations.  Also,  on  September  11th  the 
Commission  filed  with  the  State  Department  its  proposed  reallocation  of 
frequencies,  to  po  into  eflfeet  on  March  29,  1941. 

The  order  reallocating  the  frecpiencies  wdthin  the  standard  broadcast 
band  was  made  ne<*essary  by  reason  of  the  si(;ninp  of  the  North  American 
Reffional  Broadeastinfr  Afrreement.  The  list  containing  the  ehanpres  in 
frequencies  a.ssijrned  to  stations  in  the  llnitefl  States  will  be  transmitted 
by  the  State  Department  to  the  other  signatories  and  will  be  made  the 
subject  of  a  conference  with  representatives  of  those  governments  looking 
to  final  station  assignments.  The  changes  instituted  by  the  North 
American  Regional  Broadcasting  Agreement  will  affect  777  of  the  862 
radio  stations  operating  in  the  standard  broa<ica.st  band  in  the  lTnite<i 
States.  In  general,  the  frequencies  of  broadca.st  stations  operating  in 
the  United  States  will  be  shifted  slightly  and  a  few  stations  will  be  given 
totally  new  a.ssignments.  Stations  operating  on  frequencies  from  550  to 
720  kc.  will  retain  their  present  assignments.  Stations  operating  between 
740  and  780  kc.  wdll  move  up  10  kc. ;  stations  on  the  frequencies  between 
790  and  870  ke.  will  be  shifted  upwards  20  k<*. ;  statiohs  between  880  and 
1450  kc.  will  advance  30  kc.  Stations  operating  between  1460  and  1490 
kc.  will  shift  to  15(K)-1530  kc.,  and  local  stations  now  operating  on  1500 
kc.  will  move  down  to  1490  kc.  A  consideration  of  the  number  of  affectetl 
stations  within  each  class  show’s  that  85  stations  will  not  suffer  a  change 
in  frequency;  20  will  move  up  10  kc. ;  26  will  be  advanced  20  ke. ;  614 
will  move  up  30  kc. ;  25  will  be  raised  40  kc. ;  64  will  move  dowm  10  kc. ; 
and  28  will  have  irregular  .shifts  in  frequencies. 

The  order  of  the  ('ommission  changing  the  frequencies  of  existing 
broadcast  .stations  provides  that  any  licen.see  may  register  his  objections 
to  the  order  in  writing,  if  such  are  filed  on  or  before  October  15,  1940. 
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The  North  American  HejriuiiHl  Broadcasting  Airreenient  makes  pro¬ 
vision  for  five  additional  dear  channels  for  Mexico.  Two  clear  channels 
were  obtained  by  movin^r  the  existing  broadca.st  stations  on  1010  kc.  and 
1180  kc.  to  other  frequencies.  Also,  the  fre(|uencies  740,  8(K)  and  900  kc. 
were  made  available  for  use  by  Mexican  stations. 

The  reallocation  efTe»*ted  by  the  Commission  still  retains  six  local 
fre(iuencies  for  use  by  American  stations.  These  frequencies  are  1230, 
1240,  1340,  1400,  145*0  and  1490  kc.  The  number  of  regional  channels 
has  been  reduced  from  42  to  41  but  the  number  of  clear  channels  has 
increased  from  44  to  59,  ami  in  addition,  15  clear  channels  are  available 
under  certain  restrictions  set  out  in  the  treaty.  The  reallocation  wdll 
reduce  interference  from  a  number  of  Mexican  and  Cuban  stations,  and 
a  large  number  of  the  .stations  in  Mexico  situated  on  the  border  will  be 
eliminated. 

On  the  same  date  that  the  orders  were  entend.  a  Commission  press 
release  emphasizes  the  fact  that  licensees  of  broadcast  .stations  have  no 
vested  rights  in  the  frequencies  allocated  to  them,  and  that  the  Communi¬ 
cations  Act  of  1934  expressly  retains  in  the  United  States  all  property 
rights  in  the  frequencies. 

Sections  3.25  to  3.29  and  3.34,  as  amended,  read  as  follows: 

“3.25  Clear  channeU:  Class  I  and  II  Stations. — The  frequencies  in  the  fol¬ 
lowing  tabulation  are  designated  as  clear  channels  and  assigned  for  use  by  the 
classes  of  stations  as  given: 

(a)  To  each  of  the  channels  below  there  will  be  assigned  one  class  I  station 
*  and  there  may  be  assigned  one  or  more  class  II  stations  (grating  limited  time 

or  daytime  only:  640,  650,  660,  670,  700,  720,  750,  760,  770,  780,  820,  830,  840,  850, 
870,  880,  890.  1020,  1040.  1100.  1120.  1160,  1180,  1200,  and  1210  kilocycles.  The 
power  of  the  Class  I  stations  on  these  channels  shall  not  be  less  than  50  kilo¬ 
watts. 

(b)  To  each  of  the  channels  below  there  may  be  assigned  (2lass  I  and  Gass 
II  stations:  680,  710,  810.  940,  1000.  1030.  1060,  1070,  1080,  1090,  1110,  1130,  1140, 
1170,  1190,  1500,  1510,  1520,  1530,  1550,  and  1560  kilocycles. 

(c)  For  Class  II  stations  hxated  not  less  than  650  miles  from  the  nearest 
(Canadian  Border  and  which  will  not  deliver  over  5  microvolts  per  meter 
ground  wave  or  25  microvolts  per  meter  10  per  cent  time  sky  wave  at  any  point 
on  said  border,  690,  740,  860,  990.  1010*  and  1580  kilocycles. 

(d)  For  Class  II  stations  which  operate  daytime  only  with  power  not  in 
excess  of  1  kilowatt  and  which  will  not  deliver  over  5  microvolts  per  meter 
ground  wave  at  any  point  on  the  nearest  Mexican  Border,  730,  80(),  900,  1050“, 
12203  and  1570  kilocycles. 

(e)  For  Class  II  stations  liKated  not  less  than  650  miles  from  the  nearest 
Cuban  Border  and  which  will  not  deliver  over  5  microvolts  per  meter  ground 
wave  or  25  microvolts  per  meter  10  per  cent  time  sky  wave  at  any  point  on  said 
border,  1540  kilocycles. 


*  A  station  on  1010  kilocycles  shall  also  protect  a  Class  l-B  station  at  Havana, 
Cuba. 

2  See  North  .American  Regional  Broadcasting  Agreement  for  use  of  this  channel 
by  a  station  in  New  York  (Appendix  1,  Table  IV). 

3  See  .Agreement  with  .Mexico  for  further  use  of  this  channel. 
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3.26  Regional  channels;  Classes  lll-A  and  II 1-6  stations. — The  following 
frequencies  are  designated  as  regional  channels  and  are  assigned  for  use  by 
Class  lll-A  and  lll-B  stations^:  5$0,  360b.  $70b,  380.  390b,  600.  610,  620,  630B. 
790,  910,  920,  930,  950.  960,  970,  960,  1150,  1250,  1260,  I270»,  1280,  1290.  1300, 
1310,  1320,  1330,  1350,  1360,  1370,  1380,  1390,  1410,  1420,  1430,  1440,  1460,  1470, 
14%,  1590,  and  1600  kilocycla. 

327  Local  channels:  Class  IV  stations. — The  following  frequencies  are 
designated  as  local  channels  and  are  assigned  for  use  by  Class  IV  stations:  1230, 
1240,  1340,  1400,  1450,  and  1490  kilocycles. 

3.28  (a)  The  individual  assignments  of  stations  to  channels  which  may 
cause  interference  to  other  United  States  stations  only,  shall  be  made  in  ac¬ 
cordance  with  the  standards  of  good  engineering  practice  prescribed  and  pub¬ 
lished  from  time  to  time  by  the  Commission  for  the  respective  classes  of 
stations  involved.  (For  determining  objectionable  interference  see  “Engineering 
Standards  of  Allocation”  and  "Field  Intensity  Measurements  in  Allocation  , 
Section  C.) 

(b)  In  all  cases  where  an  individual  station  assignment  may  cause 
interference  with  or  may  involve  a  channel  assigned  for  priority  of  use  by  a 
stati'on  in  another  North  American  country,  the  classifications,  allocation  re¬ 
quirements  and  engineering  standards  set  forth  in  the  North  American  Regional 
Broadcasting  Agreement  shall  be  observed. 

3.29  On  condition  that  interference  will  not  be  caused  to  anv  Class  III 
station,  and  that  the  channel  is  used  fully  for  Class  III  stations  and  subject  to 
interference  as  may  be  received  from  Gass  III  stations.  Class  IV  stations  may 
be  assigned  to  regional  channels. 

3.34  Normal  license  period. — All  standard  broadcast  station  licenses  will 
be  issued  so  as  to  expire  at  the  hour  of  3  a.  m..  Eastern  Standard  Time,  and 
will  be  issued  for  a  normal  license  period  of  I  year,  expiring  as  follows: 

(a)  For  stations  operating  on  the  frequencies  640,  650,  660,  670,  680,  690, 
700,  710,  720,  730.  740,  750,  7%.  770,  780,  800,  810,  820,  830,  840,  850,  860,  870, 
880,  890,  900,  940,  990,  1000,  1010,  1020,  1030,  1040,  1050,  1060,  1070,  1060, 
1000,  1100,  1110,  1120,  1130,  1140,  1160,  1170,  1180.  1190,  I2(X),  1210,  1220,  1500, 
1510,  1520,  1530,  1540,  1550,  1560,  1570,  and  1580  kilocycles,  February  1. 

(b)  For  stations  operating  on  the  frequencies  550,  560,  570,  580,  590,  600, 
610,  6210.  6%,  790,  910,  920,  9%,  and  950  kilocycles,  April  1. 

(c)  For  stations  operating  on  the  frequencies  960,  970,  960,  1150,  1250,  1260, 
1270,  12%,  12%,  1300,  I3I(),  and  1320  kilocycles,  June  I. 

(d)  For  stations  operating  on  the  frequencies  1330,  1350,  1360,  1370,  13%, 
1390,  1410,  1420,  1430,  1440,  1460,  1470,  14%,  1590,  and  16%  kilocycles,  August  1. 

(e)  For  stations  operating  on  the  frequencies  1230,  1240  and  1340  kilocycles, 
October  I. 

(f)  For  stations  operating  on  the  frequencies  14%,  1450,  and  1490  kilocycles, 
December  I.” 

— P.  H.  R.,  Jb. 


^See  Section  3.29  in  regard  to  assigning  Gass  IV  stations  to  regional  channels. 

“See  North  American  Regional  Broadcasting  Agreement  for  special  provision 
concerning  the  assigning  of  Gass  II  stations  in  other  countries  of  North  America  to 
the.^  regional  channels.  Such  stations  shall  be  protected  from  interference  in  ac¬ 
cordance  with  Appendix  11,  Table  I.  of  said  Agreement. 
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Address  by  E.  K.  |ett 

Mr,  E.  K.  Jett,  Chief  Engineer  of  the  Federal  Communications 
Commission,  delivered  an  address  on  September  2,  1940,  at  the  19th 
Annual  Session  of  the  American  Congress  of  Physical  Therapy,  held  at 
Cleveland,  Ohio.  Mr.  Jett’s  address  dealt  with  the  problems  caused  by 
electrical  interference  between  diathermy  machines  and  signals  emanat¬ 
ing  from  radio  stations.  He  stated  that  the  medical  profession  had 
cooperated  fully  with  the  Commission  in  attempting  to  reduce  inter¬ 
ference,  and  that  when  the  medical  profession  has  agreed  upon  the  most 
effective  part  of  radio  spectrum  for  diathermy  treatments,  the  Commis¬ 
sion  would  endeavor  to  a.ssign  a  suitable  frequency  for  diathermy 
machines. 

Mr.  Jett  emphasized  that  the  Commission  has  always  recognized 
the  importance  of  electro-medical  apparatus  to  the  medical  profession 
in  the  treatment  of  human  ailments,  and  called  attention  to  the  fact 
that  the  Inter-American  Radiocommunications  Arrangement  signed  at 
Santiago  in  1940  specificallj’^  recognized  that  diathermy  apparatus  has 
an  important  place  in  therapeutics,  surgery  and  industry.  The  pre.sent 
use  of  machines,  however,  causes  a  great  deal  of  interference  to  the 
reception  of  radio  signals,  not  only  to  those  in  the  broadcast  band,  but 
more  particularly  to  signals  in  the  higher  frequencies.  He  stated  that 
he  believed  that  it  would  be  possible  to  adopt  standards  of  good  engi¬ 
neering  practice  to  guide  manufacturers  and  users  of  electrical  equip¬ 
ment  to  the  end  that  radio  interference  will  be  les.sened.  In  spite  of  the 
interference  which  diathermy  apparatus  causes  to  the  reception  of  radio 
signals,  it  would  be  impractical  to  prohibit  the  use  of  electro-medical 
machines.  Diathermy,  like  radio,  is  a  device  for  the  saving  of  human 
lives ;  it  is  an  indispensable  tool  to  thousands  of  therapeutic  departments 
in  hospitals  in  all  parts  of  the  United  States.  Moreover,  many  machines 
are  operated  privately  in  the  homes  and  in  physicians’  offices. 

From  an  engineering  standpoint,  it  would  be  quite  simple  to  reduce 
the  electrical  interference.  However,  the  problem  is  wrapped  up  in 
economic  factors  as  well,  and  these  economic  factors  cannot  be  disre¬ 
garded.  In  many  instances  it  is  possible  to  screen  the  rooms  where  the 
apparatus  is  being  used  in  such  a  manner  as  to  reduce  or  eliminate 
interference  to  other  services.  Where,  however,  it  is  impossible  to  pro¬ 
vide  adequate  screening,  it  would  appear  that  the  only  solution  would 
be  to  use  apparatus  which  has  such  a  restricted  frequency  band  of  emis¬ 
sion  that  the  radio  signals  emanated  do  not  extend  over  more  than  one 
communication  channel. 

At  the  Inter-American  Radio  Conference  held  in  Havana  in  1937, 
and  also  in  Santiago  in  1940,  the  entire  problem  was  discussed  in  great 
detail  and  was  an  important  topic  at  these  conferences.  A  report  was 
presented  by  the  Canadian  Delegation  and  adopted  at  Havana,  which 
gives  the  results  of  a  comprehensive  study  of  diathermy  interference 
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and  the  most  effective  and  economic  methods  of  suppressing  or  reducing 
it.  It  was  agreed  by  the  representatives  of  the  countries  at  Santiago 
that  the  American  countries  should  adopt  measures  to  reduce  interfer¬ 
ence  caused  by  diathermy  machines.  An  annex  to  the  Inter-American 
Radiocommunications  Agreement  signed  at  Santiago  provides  in  this 
connection  as  follows: 

“All  diathermy  machines  designed  for  the  same  service  can  operate  on  the 
same  frequency  without  impairing  their  usefulness,  since  their  operation  is  not 
affected  by  radiation  from  other  machines.  Operation  on  a  specific  frequency 
with  a  very  close  frequency  tolerance  is  practicable,  with  little  added  cost.  It 
is  understt^  that  the  present  design  of  diathermy  equipment  has  to  a  great 
extent  gravitated  to  frequencies  above  approximately  12  me^cycles,  hence  it  is 
recommended  that  the  subscribing  countries  consider  requiring  all  diathermy 
machines  to  use  not  more  than  two  frequencies  in  harmonic  relation  above  12 
megacycles  which  will  not  interfere  with  existing  radio  assignments.  The 
harmonic  relationship  between  the  two  frequencies  provides  a  further  guarantee 
against  interference  to  radio  communication. 

“Standards  of  good  engineering  practice  are  believed  to  be  practicable  at 
the  present  time  and  consideration  of  the  adoption  by  the  governments  of  such 
standards  at  the  earliest  practicable  date  is  recommended.  The  standards 
should  include  the  following  subjects; 

(a)  Frequencies  to  be  used. 

(b)  Automatic  frequency  control. 

(c)  Frequency  stability. 

(d)  Type  of  emission. 

(e)  Maximum  power  output. 

(f)  Harmonic  radiation  to  be  effectively  suppressed. 

(g)  Internal  circuits  to  be  effectively  shielded. 

(n)  Radiation  from  power  supply  connection  to  be  eliminated. 

“Where  diathermy  apparatus  does  not  comply  with  the  standards  which  may 
be  adopted  by  the  subscribing  countries  they  should  con»der  the  desirability  of 
requiring  such  apparatus  to  lx  operated  in  a  properly  shielded  room." 

Mr.  Jett  Rioted  out  that  the  Federal  Communications  Commission 
is  willing  to  assist  in  any  way  that  it  can  to  alleviate  the  interference 
problems  and  that  it  is  planning  to  call  a  conference  for  this  purpose  in 
the  near  future. 

— P.  H.  R.,  Jr. 
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Report  of  Hio  Standing  Committee  on  Communications 
of  the  American  Bar  Association 

The  Report  of  the  Standing  Committee  on  Communications  of  the 
American  Bar  Association  for  1940,  submitted  by  Robert  N.  Miller, 
Chairman,  Edwin  M.  Borchard,  Charles  E.  Kenworthy,  Whitney  North 
Seymour,  and  Bethuel  M.  Webster,  comments  on  various  developments 
in  the  field  of  communications.  The  Committee  has  not  limited  itself  to 
a  discussion  of  legal  developments  of  the  past  year,  but  has  commented 
on  the  social  and  public  aspects  of  communications.  The  second  and 
third  sections  of  the  report  merit  discussion  because  the  Committee  has 
evaluated  the  American  system  of  broadcasting  in  a  realistic  manner. 

The  first  section  briefiy  reviews  two  decisions  of  the  Supreme  Court 
of  the  United  States.  Federal  Communications  Commission  v.  Sanders 
Brothers  Radio  Station,  309  U.  S.  470;  Federal  Communications  Com¬ 
mission  V.  PottsvUle  Broadcasting  Co.,  309  U.  S.  134.  These  decisions 
are  two  of  the  most  important  decisions  ever  rendered  by  the  Supreme 
Court  in  the  broadcasting  field,  and  although  the  implications  of  the 
decisions  are  not  commented  upon  in  the  report,  the  facts  and  decisions 
are  accurately  related. 

The  second  section  is  entitled  Non-Qovemment  Management  of 
Radio  Programs.  The  Committee  approves  of  the  American  system  of 
broadcasting  and  states  that  *‘any  suggestions  as  to  the  improvement  of 
our  broadcasting  system  ought  to  be  first  examined  to  make  sure  that 
they  carry  no  serious  threat  to  this  aspect  of  radio  freedom.”  The  report 
then  discusses  three  factors  which  may  endanger  the  freedom  of  radio: 
(1)  The  authority  given  the  President  to  take  over  communications  not 
only  in  case  of  war  but  also  in  any  national  emergency,  (2)  extensive 
government  censorship  would  to  a  large  extent  nullify  the  advantages  of 
the  private-proprietorship  system,  and  (3)  “the  fact  that  we  are  out  of 
step  with  all  other  important  powers  is  likely  to  be  used  as  an  argu¬ 
ment  that  our  system  must  be  wrong.”  With  regard  to  the  second  factor, 
the  Committee  points  out  that  the  public  in  a  measure  have  contributed  to 
government  censorship  by  complaining  to  the  Commission  about  the 
program  content. 

The  Committee  recognizes  that  the  communications  industry,  like 
all  other  social  and  public  institutions,  embraces  conflicting  interests  and 
that  the  responsibility  of  balancing  such  conflicting  interests  devolves 
upon  the  broadca.sters.  ‘‘Under  the  present  system,  the  broadca.sting 
companies  make  the  decisions,  neces.sarily  influenced  to  a  degree  by  the 
business  necessity  of  maintaining  a  large  and  favorably  disposed  audi¬ 
ence,  and  to  some  extent  in  another  direction  by  the  public’s  real  but 
unexpressed  threat  that  if  the  public  does  not  like  the  broadcaster’s 
judgment,  more  stringent  laws  regulating  the  subject  matter  will  be 
passed.” 
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The  third  »ection  deals  with  Free  Speech,  Free  Press,  and  the 
Public’s  Right  to  Hear.  The  value  of  a  free  radio  presenting  both  sides 
of  controversial  i&sues  requires  no  comment.  It  is  the  essence  of  the 
democratic  system  of  government.  But  various  pressure  groups  with 
partisan  objectives  must  be  carefully  watched  in  order  to  preserve  the 
freedom  of  radio.  The  Committee  recognizes  that  broadcasting  interests 
are  not  wholly  free  since  they  are  dependent  on  advertisers.  Advertisers 
are  not  wholly  unprejudiced;  they  are  selling  goods.  “Finally  even 
government  boards  and  agencies  cannot  be  freed  from  selfish  compul- 
sion.s;  experience  shows  that  any  governmental  agency  which  may  be 
charged  with  the  duty  of  iasuing  radio  licenses  and  regulating  radio 
operations  will  be  under  constant  and  powerful  pressure  to  follow  the 
dictates  of  whoever  is  for  the  time  being  President  of  the  United  States — 
whatever  his  party.  Since  the  President  must  act  as  the  head  of  a  party 
as  well  as  the  head  of  the  nation,  this  means  that  to  some  extent  the 
governmental  groups  themselves  will  be  influenced  by  the  President’s 
partisan  aim  that  his  party  shall  succeed  at  the  polls.’’ 

The  foregoing  elements  are  inescapable  under  the  present  system 
of  radio  operations.  They  are  inherent  in  the  system.  Neither  legis¬ 
lative  nor  administrative  safeguards  can  cure  these  basic  defects;  they 
may  offer  a  temporary  palliative,  but  the  elements  of  selfish  interests 
are  always  present.  As  Mr.  Justice  Frankfurter  has  stated:  “Ultimate 
protection  is  to  be  found  in  the  people  themselves,  their  zeal  for  liberty, 
their  respect  for  one  another  and  for  the  common  good — a  truth  so 
obviously  accepted  that  its  demands  in  practice  are  usually  overlooked.*’ 
An  alert  and  informed  public  is  the  best  safeguard  for  the  continued 
operation  of  the  American  system  of  broadcasting. 

The  report  deals  with  the  leading  developments  in  the  international 
field  of  radio,  and  likewise  discusses  the  Broadcasting  Code.  The  Com¬ 
mittee  suggests  that  the  Code  members  keep  a  record  of  all  requests 
for  free  time  and  station  action  thereon.  Paragraph  6  of  the  report  is 
headed  “Technical  Advances.’’  Both  television  and  frequency  modu¬ 
lation  are  briefly  discussed. 

The  next  subject  discussed  is  the  Report  by  the  Committee  to 
Investigate  Monopoly  in  Chain  Broadcasting.  The  Committee  on  Com¬ 
munications  suggests  five  factors  to  be  considered,  namely : 

(1)  The  inherent  necessity  for  nationwide,  and  sometimes  worldwide,  co¬ 
operation  in  getting  and  presenting  program  material; 

(2)  The  necessity  that  one  or  more  stations  in  each  locality  shall  give  sub¬ 
stantial  program  service  responsive  to  local  interests  and  needs,  even  though 
such  service  is  of  little  interest  when  heard  in  other  localities; 

(3)  Since  broadcasting  facilities  are  not  maintained  by  government  ex¬ 
penditures  but  by  advertising  revenues,  the  necessity  of  each  station  conducting 
Itself  so  that  advertisers  can  afford  to  spend  the  millions  which  are  required  to 
keep  the  stations  in  operation; 
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(4)  The  necessity  of  so  dealing  with  these  problems  that  the  public  interest 
will  not  suffer  from  the  very  considerable  powers  which  it  may  seem  best  to 
allow  to  private  interests;  and 

(5)  The  corresponding  necessity  that  when  provision  is  made  for  the  re- 
(mired  r^ulation  of  these  private  interests,  such  regulation  shall  not  itself  injure 
tne  public  interest  by  permitting  or  encouraging  government  agencies  to  exer¬ 
cise  more  power  than  it  is  safe  for  them  to  exercise. 

The  report  states  that  insufficient  attention  has  been  given  by  the 
Committee  of  the  Commission  to  the  third  and  fifth  issues  set  forth 
above. 

The  Committee  suggests  that  Section  316  of  the  Act  relating  to 
lotteries  and  gift  enterprises  be  clarified  by  the  courts.  The  last  section, 
entitled  “Need  for  Clarifying  and  Improving  Radio  Defamation,”  dis¬ 
cussed  the  Summit  Hotel  case  (Summit  Hotel  Co.  v.  National  Broad¬ 
casting  Co.,  336  Pa.  182,  8  A.  (2d)  302)  and  states  that  “the  case 
emphasized  the  need  for  constructive  changes  in  the  law  of  slander  and 
libel  uttered  over  the  radio.  The  general  public  has  a  direct  interest 
in  this,  because  the  planning  of  programs  is  at  present  to  some  extent 
hampered  by  curable  uncertainties  and  overseverities  in  the  law  of  radio 
defamation.”  The  Committee  notes  the  difficulties  in  enacting  a  federal 
law  on  the  subject  and  suggests  that  perhaps  “a  model  law  on  the  sub¬ 
ject,  if  drafted  by  an  unbiased  group,  would  be  gradually  enacted  by 
more  and  more  of  the  states.” 

The  report  contains  an  excellent  appendix  listing  the  leading  cases 
and  articles  on  the  subject  of  radio  defamation. 

— H.  P.  W. 


Amendment  of  Rules  Relating  to  Practice  by  Attorneys 

Section  1.38  of  the  Rules  and  Regulations  of  the  Commission  is 
one  concerning  which  a  great  deal  of  dispute  has  arisen  in  the  past. 
Formerly  the  rule  provided  that  no  attorney  or  examiner  employed  by 
the  Commission  could  engage  in  practice  before  the  Commission  within 
two  years  subsequent  to  the  termination  of  his  employment  by  the  Com¬ 
mission.  After  a  great  deal  of  discussion,  the  rule  was  amended  so  as 
to  permit  any  former  employee  of  the  Commission  to  practice  immedi¬ 
ately  after  his  resignation  or  the  termination  of  his  status  as  an  employee 
of  the  Commission;  provided,  however,  that  he  could  not  appear,  within 
two  years  after  his  service  is  terminated,  as  attorney  for  any  cause  or 
application  which  he  handled  or  passed  upon  while  in  the  service  of  the 
Commission.  On  August  15,  the  rule  was  amended  by  the  addition  of  a 
section  which  prohibits  any  employee  of  the  Commission  from  appearing 
as  attorney  or  participating  in  the  preparation  or  handling  of  any  matter 
before,  or  to  be  submitted  to,  the  Commis.sion  when  ( 1 )  his  active  service 
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has  been  terminated  but  he  is  receiving  pay  while  on  annual  leave  not 
taken  prior  to  separation  from  his  services,  or  when  (2)  he  is  in  any 
other  leave  status.  Section  1.38,  as  amended,  now  reads  as  follows: 

"1.38  (a)  Former  employees.— No  member,  officer,  or  employee  of  the 
Commission  shall,  within  2  years  after  his  service  with  the  Commission  is 
terminated,  appear  as  attorney  before  the  Commission  in  any  cause  or  ^pli¬ 
cation  which  he  has  handled  or  passed  upon  while  in  the  service  of  the  (Jom- 
mission. 

"(b)  No  member,  officer  or  employee  of  the  Commission  (1)  whose  active 
service  with  the  Commission  has  terminated  but  who  i$  receivin^t  pay  while  on 
annual  leave  not  taken  prior  to  separation  from  such  active  service,  or  (2)  who 
is  in  any  other  leave  status,  shall  appear  as  attorney  or  participate  in  the 
preparation  or  handling  of  any  matter  before,  or  to  be  submitted  to,  the 
Commission." 

— P.  H.  R.,  Jr. 


Extension  of  Time  to  File  Briefs  in  Network  Investigation 

On  September  7,  1940,  the  Commis.sion  extended  from  September  15 
to  October  25,  1940,  the  time  within  which  interested  parties  may  file 
briefs  in  connection  with  the  network  investigation  conducted  pursuant 
to  Order  No.  37.  National  Broadcasting  Company,  Inc.,  had  requested 
the  Commission  to  extend  the  time  until  December  15,  and  Columbia 
Broadcasting  System,  Inc.,  had  requested  an  extension  until  December 
1.  Mutual  Broadcasting  System,  Inc.,  filed  a  letter  with  the  Commission 
opposing  any  extension  of  time,  and  suggested  that  the  Commission 
should  act  on  the  matter  without  any  further  delay. 

It  will  be  recalled  that  Order  No.  37,  issued  on  March  18,  1938, 
stated  that  an  extensive  investigation  would  be  conducted  by  a  com¬ 
mittee  of  the  Commission  of  monopoly  in  radio  and  chain  broadcasting, 
transcription  companies,  national  and  regional  networks,  and  ownership 
of  broadcast  stations.  The  hearing  pursuant  to  this  order  began  in 
November,  1938,  and  terminated  in  May,  1939.  On  June  12,  1940,  the 
committee,  composed  of  Thad  H.  Brown,  Vice-Chairman,  and  Com¬ 
missioners  Paul  A.  Walker  and  Frederick  I.  Thompson,  issued  a  volumin¬ 
ous  report  recommending  that  the  Commission  promulgate  regulations 
affecting  the  “arbitrary”  provisions  in  the  network-affiliate  contracts 
(4  F.  C.  Bar  Jour.  244).  On  June  26,  1940,  the  Commission  stated 
that  it  would  receive  briefs  by  interested  parties  on  or  before  September 
15,  and  that  the  briefs  should  deal  with  the  accuracy  of  the  factual 
statements  contained  in  the  report  of  the  committee  and  the  recommenda¬ 
tions  contained  in  the  committee’s  Memorandum  of  Submittal,  and 
should  be  directed  to  the  advisability  of  adopting  the  temporary  regu¬ 
lation  suggested  by  Mutual  Broadcasting  System,  Inc.,  in  its  motion 
filed  with  the  Commission  on  July  17,  1940. 

— P.  H.  R.,  Jr. 
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Recent  Commission  Decisions 

la  ra  Meaocacy  Breadcattiag  Coaipaay  (WFMD),  Fradarick,  Maryland,  Dockat  No. 

5423.  Propoaad  Findings  of  Fact  and  Conclusiont  Inuod  Avgust  14.  1940. 

This  proceedinjjr  arose  upon  the  application  of  Mbnocacy  Broad¬ 
casting  Company,  the  licensee  of  Station  WFMD,  Frederick,  Maryland, 
for  construction  permit  to  erect  a  directional  antenna  for  nighttime  use 
and  to  increase  the  station ’s  hours  of  operation  on  the  frequency  900  kc. 
from  daytime  only  to  unlimited  time  with  power  of  500  w.  After  a 
hearing  it  was  tentatively  decided  to  grant  the  application. 

At  the  time  of  the  hearing  in  February,  1938,  Stations  WBEN  at 
Buffalo,  New  York,  and  WKY  at  Oklahoma  City,  Oklahoma,  had  appli¬ 
cations  pending  which  requested  the  use  of  900  kc.,  5  kw.,  unlimited 
time.  The  rules  did  not  then  permit  the  use  of  5  kw.  at  night  on  re¬ 
gional  frequencies,  and  these  applications  were  not  considered  at  the 
hearing.  In  June,  1939,  the  rules  were  revised  so  as  to  permit  the  oper¬ 
ation  of  stations  on  regional  frequencies  with  5  kw.  at  night.  The 
applications  of  WBEN  and  WKY  were  not  considered  at  the  hearing; 
they  were  later  withdrawn  and  new  applications  by  these  stations  for 
5  kw.  at  night  were  filed.  Since  neither  of  these  stations  nor  WJAX 
at  Jacksonville,  Florida,  will  receive  objectionable  interference  from 
the  operation  of  WFMD  as  proposed,  no  further  hearing  is  required; 
and  since  the  applicant  will  render  the  only  primary  nighttime  service 
to  Frederick,  the  Commission  is  of  the  opinion  that  the  application  will 
serve  the  public  interest,  convenience  and  necessity. 

la  fv  SaatHMl  Broadcasting  Corporation,  Salina,  Now  York,  Dockat  No.  5094. 

Oocided  July  16.  1940. 

Sentinel  Broadcasting  Corporation  filed  an  application  for  a  con¬ 
struction  permit  for  a  new  radiobroadcast  station  at  Salina,  New  York, 
(a  suburb  of  Syracuse)  on  620  kc.,  1  kw.,  unlimited  time,  with  a  direc¬ 
tional  antenna  at  night.  The  application  was  heard  in  a  consolidated 
hearing  with  the  applications  of  Civic  Broadcasting  Corporation  for  a 
construction  permit  for  a  new  broadcast  station  at  Syracuse,  New  York, 
on  1500  kc.,  100  w.,  unlimited  time,  and  Pittsburgh  Radio  Supply  House 
for  construction  permit  to  install  a  new  transmitter  and  directional 
antenna  at  night  at  Station  WHJB  and  to  increase  the  station’s  power 
on  620  kc.,  from  250  w.  daytime  only,  to  1  kw.,  unlimited  time.  The 
examiner  recommended  the  denial  of  the  three  applications.  The  Com¬ 
mission  granted  the  applications  of  Civic  Broadcasting  Corporation 
and  Sentinel  Broadcasting  Corporation,  and  the  application  of  Pitts¬ 
burgh  Radio  Supply  House  has  been  designated  for  further  hearing. 

Sentinel  Broadcasting  Corporation  is  legally,  technically,  financially 
and  otherwise  qualified  to  construct  and  operate  the  propped  station. 
Two  of  the  three  existing  stations  in  Syracuse  are  aviated  with  net¬ 
works  and  devote  a  substantial  portion  of  their  broadcast  time  to  chain 
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broadcasts,  particularly  during  evening  hours  between  6  and  10  p.  m. 
In  holding  that  a  need  has  been  shown  for  the  proposed  service,  it  was 
held  that  there  is  nothing  in  the  Communications  Act,  rules  or  policy 
of  the  Commission  that  requires  a  finding  of  definite  need  to  support 
the  granting  of  an  application  for  new  broadcast  facilities.  In  re  Ap¬ 
plication  of  F.  W.  Meyer,  decided  November  15,  1939.  It  was  contended 
that  the  proposed  operation  would  affect  the  economie  interests  of  Sta¬ 
tions  WPBL  and  WSYR  to  sUch  an  extent  that  their  ability  to  operate 
in  the  public  interest  would  be  impaired.  This  contention,  if  true, 
would  not  in  itself  constitute  legal  grounds  for  the  denial  of  the  appli¬ 
cation  for  a  new  broadcast  station.  Federal  Communications  Commis¬ 
sion  V.  Sanders  Brothers  Radio  Station,  309  U.  8.  470.  The  Commis¬ 
sion  said  further  that  if  such  a  contention  were  a  proper  ground  for 
denial  of  the  application  the  record  does  not  show  that  WFBL  and 
WSYR  would  be  so  affected,  and  it  does  not  show  that  the  applicant 
would  be  unable  successfully  to  compete  with  these  stations  for  com¬ 
mercial  support.  In  discussing  the  question  whether  the  application 
complies  with  Section  307(b),  the  Commission  stated  that  only  two 
other  applications  n^quested  operation  on  frequency  of  620  kc.  The 
application  of  WTMJ  to  increase  night  hours  to  5  kw.  has  been  granted, 
and  the  application  of  WHJB  for  620  kc.  operation,  with  1  kw.,  un¬ 
limited  time,  has  been  designated  for  further  hearing.  The  application 
of  Sentinel  Broadcasting  Corporation  at  Syracu.se  will  not  in  itself 
preclude  the  grant  of  WHJB  application.  The  Sentinel  application 
will  serve  the  public  interest,  convenience  and  necessity,  and  it  was, 
therefore,  granted. 

la  ra  AppIkaHoa  of  Wttobargli  Radio  Supply  Hoaao,  Crooaobarg,  PoMoylvama, 

Oockof  No.  5176. 

la  ra  AppKcatioa  of  Staart  Broadeastiag  Covporatioa,  Knoxvillo,  Tonaowoo.  Dockot 

No.  5715. 

la  ra  Applicafioa  of  TIm  loaraal  Coaipaay,  MiKvaokoo,  Wiocoaaa,  FRo  No.  B4-P- 

2696. 

Docidad  Aagast  6.  1940. 

The  application  of  Pittsburgh  Radio  Supply  House  is  for  a  con- 
struetion  permit  to  change  the  operating  power  of  Station  WHJB  at 
Greensburg,  Pennsylvania,  from  250  w.  day  to  1  kw.,  unlimited  time 
on  620  kc.,  using  a  directional  antenna  at  night.  It  was  heard  in  a 
consolidated  hearing  with  the  applications  of  Civic  Broadcasting  Cor¬ 
poration  for  a  construction  permit  for  a  new  radiobroadcast  station  at 
Syracuse,  New  York,  on  15(X)  kc.,  100  w.,  unlimited  time,  and  of  Sentinel 
Broadcasting  Corporation  for  a  construction  permit  for  a  new  radio¬ 
broadcast  station  on  620  kc.,  1  kw.,  unlimited  time,  at  Salina,  New  York. 
The  examiner  recommended  denial  of  all  the  applications.  The  Senti¬ 
nel  and  Civic  applications  have  been  granted.  The  Commission  has  de¬ 
cided  to  grant  the  applications  of  The  Journal  Company  and  Stuart 
Company,  and  to  designate  the  application  of  Pittsburgh  Radio  Supply 
House  for  further  hearing. 
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The  Journal  Company  operates  Station  WTMJ  at  Milwaukee,  Wis¬ 
consin,  and  the  Stuart  Company  operates  Station  WROL  at  Knoxville, 
Tennessee.  WTMJ  requested  authority  to  increase  its  night  operating 
power  from  1  kw.  to  5  kw.  on  620  kc.,  and  install  a  directional  an¬ 
tenna.  Station  WROL  requested  a  change  in  operation  from  1310  kc., 
250  w.,  unlimited  time,  to  620  kc.  with  power  of  1  kw.  day  and  500  w. 
night,  unlimited  time. 

The  Commission  found  that  WROL  and  WTMJ  could  operate  as 
proposed  without  causing  objectionable  interference  to  each  other.  How¬ 
ever,  if  WHJB  operated  as  proposed,  it  would  be  limited  by  WTMJ 
to  the  9.5  mv/m.  The  proposed  operation  of  WROL  would  limit  the 
proposed  operation  of  WHJB  to  the  6.7  mv/m  contour  at  night.  It 
was  concluded  that  the  applications  of  both  WROL  and  WTMJ  would 
better  serve  the  public  interest,  convenience,  and  necessity  than  would 
the  proposed  operation  of  WHJB.  The  foregoing  considerations  in¬ 
clude  matters  not  in  issue  at  the  hearing  on  the  WHJB  application. 
The  Commission  has  ordered  that  the  WHJB  application  be  designated 
for  further  hearing  upon  certain  specified  issues. 

In  re  Applicefion  of  llliaois  BroadcatHng  Corporation,  Quincy,  illinoit.  Docket  No. 

4599.  Decided  August  14.  1940. 

This  proceeding  arose  upon  the  application  of  Illinois  Broadca.sting 
Corporation  to  increase  the  hours  of  operation  of  Station  WTAD  at 
Quincy,  Illinois,  from  daytime  only  on  900  kc.,  1  kw.,  to  unlimited  time 
with  a  directional  antenna  at  night.  The  Commission  issued  its  State¬ 
ment  of  Pacts,  Grounds  for  Decision  and  Order,  effective  March  27, 
1939,  denying  the  application.  The  sole  ground  for  denial  was  that 
although  the  evidence  tended  to  show  a  need  for  nighttime  service  in 
the  area  proposed  to  be  served,  the  grant  of  the  application  would  not 
be  in  accordance  with  proper  allocation  of  radio  facilities.  Station 
WTAD  would  be  limited  beyond  the  limitation  to  which,  under  the 
Commission’s  standards  of  good  engineering  practice,  regional  stations 
are  generally  protected  in  the  absence  of  compelling  need  which  was 
not  shown  to  exist.  The  applicant  filed  a  petition  for  rehearing  or  re¬ 
consideration,  contending  that  the  conclusion  was  not  warranted  by  the 
evidence  and  that  it  is  in  violation  of  Section  307(b)  of  the  Act  to  re¬ 
quire  a  “compelling  need”  to  be  shown  in  order  to  come  within  the 
provisions  of  that  section  of  the  Communications  Act.  At  the  time  of 
the  hearing.  Stations  WBEN  and  WKY,  both  operating  on  900  kc., 
had  applied  for  an  increase  of  night  power  to  5  kw.  These  applications 
involved  additional  interference  to  WTAD,  but  since  they  were  in  vio¬ 
lation  of  a  rule  of  the  Commission  they  were  not  considered.  Motions 
to  dismiss  the  petition  for  rehearing  were  filed  by  WBEN  and  WKY. 
On  June  23,  1939,  the  rules  of  the  Commission  were  amended  to  permit 
the  use  of  5  kw.  at  night  on  regional  frequencies.  Public  announcement 
was  made  by  the  Commission  that  final  action  would  be  deferred  on  all 
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pending  applications  requesting  nighttime  operation  on  regional  fre¬ 
quencies  which  would  involve  interference  problems  if  other  pending 
applications  requesting  the  use  of  5  kw.  on  such  frequencies  were  grant¬ 
ed.  This  application  of  WTAD  was  one  of  those  applications.  The 
Commission  has  decided  to  grant  the  application  without  further  evi¬ 
dence. 

The  grant  will  permit  WTAD  to  render  nighttime  service  to  the 
entire  population  of  Quincy,  Illinois,  and  surrounding  territory.  This 
area  does  not  now  receive  primary  service  at  night  from  any  existing 
station.  It  was  further  held  that  none  of  the  pending  applications  in¬ 
volving  the  frequency  900  kc.  presents  a  valid  legal  objection  to  the 
grant  of  the  in.stant  application.  If  there  is  any  conflict,  such  appli¬ 
cant  will  be  granted  a  hearing  to  show  that  its  operation  on  a  compara¬ 
tive  basis  will  better  serve  the  public  interest,  convenience,  and  necessity. 
It  was  Anally  concluded  that  the  action  in  denying  the  application  be¬ 
cause  of  a  lack  of  a  “compelling  need”  was  erroneous. 

In  r*  Applicatioii  o#  HunttvilU  Timm  Company,  Inc.,  Huntavillo,  Alabama,  Docket 

No.  5886.  Decision  on  Petition  to  Vacate  Order  of  Intervention,  August  22, 

1940. 

The  Huntsville  Times  Company  filed  an  application  for  a  construc¬ 
tion  permit  for  a  new  radiobroadcast  station  at  Huntsville,  Alabama, 
on  1200  kc.,  250  w.,  unlimited  time.  Wilton  Harvey  Pollard  (WBHP) 
was  permitted  to  interv’ene  in  the  proceedings  because  he  operates  his 
station  in  Huntsville  on  the  frequency  requested  by  the  applicant.  One 
of  the  iasues  was  “to  determine  whether  public  interest,  convenience  or 
necessity  will  be  .served  by  the  granting  of  this  application  and  the  de¬ 
letion  oif  Station  WBHP,  Wilton  nar\'ey  Pollard.”  The  intervention 
was  allowed  upon  the  basis  of  the  proposed  deletion  of  Station  WBHP. 

Subsequently,  the  applicant  amended  its  application  to  request  1420 
kc.,  250  w.  power,  unlimited  time.  The  applicant  filed  a  petition  to  va¬ 
cate  the  order  of  intervention  because  the  ground  upon  which  it  was 
entered  no  longer  exists. 

The  Commissioner  presiding  at  the  Motions  Docket  ruled  that  the 
intervener  had  ceased  to  be  a  party  to  tbe  proceedings  since  the  appli¬ 
cation  was  amended.  It  was  decided  that  the  amendment  to  request 
a  different  frequency  amounts  to  the  filing  of  a  new  application.  Under 
Section  1.73  of  the  Commission’s  Rules  and  Regulations,  the  applica¬ 
tion  is  removed  from  the  hearing  docket  and  the  amended  application 
is  reconsidered.  If  a  hearing  is  then  necessary  new  issues  will  gener¬ 
ally  be  involved.  The  proceeding  upon  which  intervention  was  allowed 
was  terminated  and  the  intemention  likewise  ended.  Since  WBHP  is 
not  a  party  to  the  new  proceeding,  it  was  not  necessarj’  to  vacate  the 
order.  Accordingly,  the  motion  to  strike  the  applicant’s  petition  was 
dismissed. 
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la  fa  Application  of  Froatior  Broadcastiag  Coaipaay,  Clioyoaao.  Wyoaiiag,  Dockaf 

No.  4318.  Decided  Jaly  5.  1940. 

The  proceeding  arose  upon  the  application,  as  amended,  of  Fron¬ 
tier  Broadcasting  Company  for  construction  permit  for  a  new  radio¬ 
broadcasting  station  at  Cheyenne,  Wyoming,  on  1420  kc.,  100  w.,  at 
night  and  250  w.  during  the  day,  unlimited  time.  A  hearing  was  held 
on  February  26,  1937.  After  a  decision  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  in  Heitmeyer  v.  Federal  Communi¬ 
cations  Commission,  95  F.  (2d)  91,  the  Commission  on  April  20,  1938, 
designated  the  application  of  Frontier  Broadcasting  Company  for  a 
hearing  de  novo,  the  hearing  to  be  consolidated  with  that  of  other  pend¬ 
ing  applications  for  construction  permits  at  Cheyenne.  After  the  de¬ 
cision  by  the  Supreme  Court  of  the  United  States  in  J.  Lawrence  Fly, 
et  al.  V.  Heitmeyer,  309  U.  S.  146,  this  applicant  and  others  were  re¬ 
quested  by  the  Commission  to  file  additional  information  on  F.  C.  C. 
Form  No.  301,  together  with  other  data  relating  to  the  qualifications 
of  the  applicants  and  their  plans  of  operation.  The  applicant’s  peti¬ 
tion  to  grant  the  application  without  further  hearing,  upon  considera¬ 
tion  of  the  additional  data  which  was  supplied,  was  acted  upon  favor¬ 
ably,  and  the  application  was  granted. 

la  ra  Faul  R.  Haffaiayar,  Chayaana,  Wyoaiiag,  Dockaf  No.  3161.  Daddad  Jaly  S. 

1940. 

The  application  of  Paul  R.  Heitmeyer,  filed  March  25,  1935,  requested 
authority  to  construct  a  new  radiobroadcast  station  at  Cheyenne,  Wyom¬ 
ing.  On  May  1,  1936,  after  a  hearing,  the  Commission  denied  the  ap¬ 
plication.  The  applicant  ap(>ealed  and  the  Court  of  Appeals  revers^ 
the  Commission’s  decision  and  remanded  the  case  to  the  Commission. 
Heitmeyer  v.  Federal  Communications  Commission,  95  F  (2d)  91.  On 
January  20,  1938,  the  Court  of  Appeals,  upon  motion  of  Heitmeyer, 
ordered  that  the  Commission  stay  all  further  proceedings  relating  to 
the  granting  of  permits  for  broadcast  stations  at  Cheyenne  until  such 
time  as  final  determination  could  be  had  of  Heitmeyer ’s  application. 
The  Court  of  Appeals,  on  March  17,  1938,  granted  a  motion  of  the  Com¬ 
mission  to  vacate  the  stay  of  January  20,  1938,  and  on  April  20,  1938, 
the  Commission  directed  that  the  record  in  the  proceedings  be  reopened 
for  hearing  de  novo  and  consolidated  with  the  application  of  Frontier 
Broadcasting  Company  and  one  other  application  which  has  since  been 
dismissed.  On  May  24,  1939,  after  further  litigation  in  the  United 
States  District  Court  and  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  Heitmeyer  obtained  a  writ  of  mandamus  from  the 
latter  court  directing  the  Commission  to  restrict  its  consideration  of  his 
application  to  the  record  as  originally  made.  The  Commission  filed  a 
petition  for  a  writ  of  certiorari  in  the  United  States  Supreme  Court, 
which  was  granted.  After  argument,  that  court  rendered  a  decision  re¬ 
versing  the  Court  of  Appeals,  and  directed  it  to  dissolve  the  writ  of 
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mandamus.  J.  Latorence  Ply,  et  al.  v.  Heitmeyer,  309  U.  S.  146.  Sub¬ 
sequently,  the  Commission  requested  Heitmeyer  and  other  applicants 
for  new  stations  at  Cheyenne  to  submit  additional  information  upon  the 
new  Application  Form  No.  301,  which  had  been  recently  adopted,  and 
in  particular  to  submit  new  balance  sheets,  Heitmeyer  made  no  re¬ 
sponse  but  filed  a  motion  either  to  grant  the  application  without  fur¬ 
ther  hearing  or  to  dismiss  it.  The  Commission  thereupon  dismissed  the 
application. 

The  necessity  of  obtaining  a  current  balance  sheet  from  Heitmeyer 
was  held  essential  because  of  the  evidence  relative  to  his  finances.  In 
October,  1935,  at  the  time  of  the  hearing,  the  applicant  proposed  to  fi¬ 
nance  the  new  station  from  a  loan  for  $^,000,  which  he  had  agreed  to 
repay  within  five  years.  In  the  event  of  a  default,  the  lender  was  to 
become  owner  of  certain  stock  in  corporations  to  be  organized.  The 
contract  will  expire  within  a  few  months  or,  as  the  Commission  stated, 
“if  it  has  not  already  been  terminated  by  the  makers.”  The  Commis¬ 
sion  does  not  have  information  as  to  the  present  financial  status  of  the 
applicant.  Since  this  information  is  necessary  and  the  applicant  re¬ 
fused  to  furnish  it,  the  Commission  dismissed  the  application. 

!■  ra  AppMcatioM  of  O.  Fahroy,  Ottamwa,  Iowa,  Dockaf  No.  5789. 

la  fa  Applicafioa  of  Loan  R.  Spiwak  and  Maarica  R.  Spiwak,  Ottamwa.  Iowa,  Dockat 

No.  5809. 

Fropoaod  Findings  of  Fact  and  Conclusions  Issued  on  Soptambar  11,  1940. 

The  tentative  decision  of  the  Commission  in  the  Falvey  and  Spiwak 
cases  is  very  interesting  because  of  the  subtle  distinction  made  between 
the  two  applications.  The  decision  is  important  because  it  seizes  upon 
a  factor  generally  considered  to  be  of  little  importance  and  makes  it  the 
decisive  element  in  the  case.  The  Falvey  and  Spiwak  applications  are 
mutually  exclusive  because  they  request  ^e  same  frequency  in  the  same 
community.  The  Commission  determined  to  grant  the  Falvey  appli¬ 
cation  rather  than  the  Spiwak  application  because  Mr.  Falvey  had  wider 
experience  in  the  radio  business  than  did  the  Spiwaks,  and  because  he 
intended  personally  to  manage  the  station. 

The  Falvey  application  requested  authority  to  construct  and  operate 
a  new  broadcast  station  at  Ottumwa,  Iowa,  on  1210  kc.,  100  w.,  unlim¬ 
ited  time.  The  Spiwak  application  requested  the  same  assignment  ex¬ 
cept  that  250  w.  would  be  used  during  the  daytime.  Although  the 
Commission’s  decision  comments  upon  the  fact  that  the  operation  of  a 
station  on  1210  kc.  with  250  w.  at  Ottumwa,  Iowa,  would  cause  more 
interference  to  other  stations  than  would  a  station  operating  with  100  w. 
at  Ottumwa,  the  Commission  was  unable  to  decide  the  case  on  this  ground 
because  the  Spiwaks  were  willing  to  reduce  their  requested  power  dur¬ 
ing  the  dajrtime  from  250  w.  to  100  w. 

The  successful  applicant^  Mr.  Falvey,  had  lived  in  Ottumwa  for 
slightly  less  than  two  years,  while  the  Spiwaks  had  lived  there  for  over 
36  years.  Mr.  Falvey,  since  1918,  has  been  engaged  in  newspaper  and 
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radio  advertising.  He  first  entered  the  radio  field  with  Station  WTAS 
at  Chicago,  Illinois,  and  since  that  time  has  been  connected  with  a  num¬ 
ber  of  stations  in  the  capacity  of  salesman,  commercial  manager,  and 
promotional  manager.  He  has  also  written  the  scripts  for  many  radio 
shows  which  were  broadcast  under  his  supervision.  On  the  other  hand, 
the  Spiwaks  have  been  jointly  interested  in  various  business  enterprises 
in  Ottumwa  for  many  years,  including  the  retail  automobile,  real  es¬ 
tate,  financing,  furniture  and  general  household  furnishing,  and  gen¬ 
eral  clothing  and  furnishing  business.  Neither,  however,  devotes  much 
time  to  these  enterprises.  Apparently,  they  place  them  in  charge  of  a 
competent  manager  and  arrange  his  compensation  on  such  a  basis  that 
the  manager  receives  more  income  as  the  gross  receipts  grow. 

The  tentative  opinion  of  the  Commission  goes  to  great  lengths  to 
point  out  how  the  Spiwaks  will  place  the  management  of  the  station  in 
the  hands  of  an  experienced  station  manager.  Certainly  there  is  noth¬ 
ing  wrong  in  this  method  of  operation,  and  many,  if  indeed  not  most, 
of  the  stations  in  the  United  States  are,  in  effect,  managed  or  controlled 
by  the  station  managers.  It  is  true  that  the  licensees  theoretically  re¬ 
tain  control  of  the  stations,  but  in  actual  practice  the  licensees  are  not 
called  upon  frequently  to  exercise  that  control.  Experienced  and  com¬ 
petent  managers  are  employed  who,  generally  speaking,  have  more  un¬ 
derstanding  of  the  radio  business  than  do  the  licensees.  It  is  not  un¬ 
derstood  how  licensees  are  in  a  better  position  to  determine  what  is  in 
the  public  interest  than  are  the  station  managers,  who  have  spent  a 
large  part  of  their  lives  in  the  broadcasting  industry. 

It  is  submitted  that  whenever  the  Commission  is  faced  with  the 
problem  of  choosing  between  two  applicants,  both  of  whom  are  finan¬ 
cially,  legally,  technically  and  otherwise  qualified  to  operate  a  broad¬ 
cast  station,  the  selection  of  one  rather  than  the  other  will  probably 
have  to  be  based  upon  a  tenuous  ground,  in  the  instant  case,  the  Com¬ 
mission  stated  its  reasons  for  selecting  the  Falvey  application  as  follows : 

“The  applicant,  J.  D.  Falvey,  is  shown  to  have  had  a  great  deal  more 
qualifying  experience  than  the  applicants  in  Docket  No.  5809  and,  from  the 
standpoint  of  public  interest,  is  better  able  to  operate  the  proposed  station.  He 
has  no  other  business  interests  in  Ottumwa  and  would  personally  manage,  direct 
and  supervise  generally  the  operation  of  the  proposed  station,  including  the 
broadcast  program  service  thereof.  Unlike  the  applicants  in  D^ket  No.  5809, 
Mr.  Falvey  is  prepared  personally  to  assume  the  full  responsibilities  incident  to 
the  conduct  of  a  station  and  would  not  delegate  major  functions  to  third  persons. 

"The  applicants  in  Docket  No.  5809  own  two  large  retail  business  estab¬ 
lishments  in  Ottumwa  which  are  proposed  to  be  advertised  extensively  over  the 
station.  If  their  application  is  granted,  the  proposed  station  would  be  operated 
by  a  third  party  who  would  be  employed  as  general  manager  thereof  on  a 
profit-sharing  basis.  He  would  have  and  exercise  general  supervisory  authority 
over  station  operation  and  the  broadcast  program  service  thereof,  including  the 
approval  and  selection  of  program  continuities.  The  applicants  would  seek 
and  be  guided  by  his  advice  in  all  matters  pertaining  to  station  operation.  The 

Rrogram  service  proposed  to  be  rendered  by  the  applicant  Falvey  (Docket 
lo.  5789)  appears  to  be  more  definitely  designed  and  adapted  to  serve  the  nee^ 
of  the  community  than  is  that  of  the  applicants  in  Docket  No.  5809.” 
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The  comment  of  the  Commission  upon  the  respective  program  ser¬ 
vices  of  the  two  applicants  was  probably  put  in  as  an  afterthought  for 
the  purpose  of  resting  the  decision  upon  a  ground  other  than  the  re¬ 
spective  experience  of  the  applicants.  The  program  services  proposed 
are  too  similar  to  justify  a  distinction. 

Certainly  if  only  one  application  were  involved  the  Commission 
would  not  be  justified  in  denying  the  Spiwak  application  merely  be¬ 
cause  the  applicant  proposed  to  employ  a  competent  station  manager 
and  to  delegate  to  him  the  duties  of  managing  the  station.  It  is  sub¬ 
mitted,  however,  that  when  the  Commission  has  two  applications  before 
it,  only  one  of  which  can  be  granted,  the  Commission,  in  the  exercise  of 
its  statutory  discretion,  can  seize  upon  minute  distinctions  and  raise 
them  to  the  level  where  they  justify  the  choice. 

la  ra  Ravocafion  of  Liconta  of  Navarro  Broadcastiag  Associatioa,  Coraicaaa,  Taxas, 
Dockaf  No.  5839.  Data  of  Dacisioa,  Septambar  5.  1940. 
la  ra  Rovocatioa  of  Ucansa  of  Eagle  Broadcastiag  Company,  Inc.,  Brownsville,  Texas, 
Docket  No.  5854.  Proposed  Findings  of  Fact  and  Conclasioas  Issued  Septam¬ 
bar  9.  1940. 

In  ra  Applications  of  Wastingbousa  Elactric  and  Manufacturing  Company  (WBZ, 
WBZA,  KYW  and  KDKA),  Docket  Nos.  5823-5826.  Decision  Granting  Pe¬ 
tition  fw  Reconsideration  Dated  September  4,  1940. 

The  decisions  and  tentative  decLsion  of  the  Commis.sion  in  the  Na¬ 
varro,  Eagle  and  Westinghouse  eases  are  interesting  for  purposes  of 
comparison.  In  the  Navarro  and  Westinghouse  cases  the  Commission 
held  that  even  though  the  licensees  of  stations  within  the  standard 
broadcast  band  have  violated  provisions  of  the  Communications  Act  of 
1934  by  transferring  control  of  their  stations  without  consent  of  the 
Commission,  their  licenses  should  not  be  revoked.  In  the  Eagle  case, 
however,  the  Commission,  at  least  tentatively,  has  decided  to  revoke  the 
license  of  Station  KOFI  at  Brownsville,  Texas,  because  the  licensee, 
improperly  and  without  authority,  transferred  to  others  the  control  of 
its  station. 

The  Commission  apparently  justifies  the  difference  in  the  decisions 
by  the  good  faith,  or  lack  thereof,  of  the  licensees. 

The  Communications  Act  it.self  makes  no  distinction  between  li¬ 
censees  who  transfer  control  of  their  station  in  good  faith  and  those 
who  do  it  in  bad  faith.  The  Act  provides  (Section  310(b))  that  no  li¬ 
censee  shall  assign  its  license  nor  shall  the  control  of  a  licensee  cor¬ 
poration  be  transferred  without  written  consent  of  the  Commission. 
Plainly,  under  the  Act  the  Commission  has  the  authority  to  revoke  the 
license  of  any  person  who  violates  the  statute.  Revocation  of  license 
and  the  resulting  destruction  of  a  business  enterprise  is  a  calamity  to 
a  licensee.  It  is  so  stringent  that  the  Commission  should  not  invoke  this 
sanction  unless  the  facts  warrant  a  severe  penalty.  It  is  easy  to  con¬ 
ceive  of  situations  where,  even  though  the  statutory  provision  is  vio¬ 
lated,  the  licensee  was  acting  in  good  faith.  Doubts  often  arise  as  to  the 
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constraetion  of  a  statute,  and  if  the  ultimate  decision  is  opposed  to  the 
interests  of  the  one  who  has  presented  the  question,  the  Commission 
should  not  inroke  the  penalty  of  revocation  of  license,  with  all  its  con¬ 
current  effects. 

National  Broadcasting  Company,  Inc.,  has  operated  the  Westing- 
house  stations  under  contract  with  Westinghouse  since  1932.  National 
was  appointed  the  sole  agent  of  Westinghouse.  with  authority  to  fur¬ 
nish  all  programs  broadcast  by  the  stations,  and  to  charge  fees  and  col¬ 
lect  revenues  resulting  from  the  broadcasting  of  the  programs.  The 
contract  was  submitted  to  the  Commission  and  the  Commission  did  not, 
at  least  officially,  indicate  at  that  time  to  the  parties  that  there  was  an 
infringement  of  Section  310(b).  On  January  10,  1940,  however,  the 
applications  for  renewal  of  licenses  of  WBZ,  WBZA,  KYW  and  KDKA 
were  designated  for  hearing.  In  its  petition  for  reconsideration  of  this 
action,  Westinghouse  points  out  that  by  an  agreement  dated  April,  1940, 
effective  July  1,  1940,  a  new  arrangement  had  been  made  with  National 
whereby  the  Westinghouse  stations  have  tiie  usual  affiliate  relationship 
with  National.  The  Commission  concluded  that  the  1932  agreement 
was  a  violation  of  Section  310(b)  of  the  Act  but  that  the  denial  of  the 
renewal  applications  would  deprive  the  areas  affected  of  radio  service 
presently  available  from  those  stations.  The  Commission  specifically, 
however,  did  not  pass  upon  the  validity  of  the  1940  contracts  as  similar 
contracts  are  under  investigation  by  the  Commission,  the  investigation 
having  been  conducted  pursuant  to  Order  No.  37.  The  Commission 
stated: 


‘'We  do  not  deem  it  desirable  either  to  approve  or  disapprove  the  new 
contracts  between  Westin^iouse  and  Nationai,  and,  therefore,  expressly  reserve 
any  decision  or  opinion  with  respect  to  these  contracts  until  our  consideration 
of  the  entire  subject  of  chain  broadcasting  agreements  is  completed  and  action 
taken  thereon." 

In  the  Navarro  case,  the  Commission  was  presented  with  a  some¬ 
what  different  situation  but  in  view  of  ail  of  the  facts,  it  determined 
not  to  apply  the  severe  penalty  of  revocation  of  license.  In  this  case, 
the  dlommission  specifically  found  that  the  licensee  had  misrepresented 
to  the  Commission  its  intentions  as  to  the  financing,  construction,  con¬ 
trol  and  operation  of  the  station,  and  that  an  improper  transfer  of  the 
license  or  rights  granted  thereunder  had  been  made  by  the  licensee  to 
James  Q.  Ulmer  and  Roy  G.  Terry  without  its  consent.  Mitigating 
circumstances,  in  the  opinion  of  the  Commission,  were  that  the  viola¬ 
tions  occnrred  either  prior  to  the  commencement  of  the  station’s  oper¬ 
ation  or  within  less  than  six  months  thereafter.  Within  six  months 
from  the  original  operation  of  the  station,  the  licensee  recovered  full 
control  of  the  station  and  it  has  operated  in  accordance  with  the  statute 
since  that  time.  The  Commission  was  of  the  opinion  that  the  licensee’s 
conduct  for  several  years  was  such  that  it  could  be  trusted  with  the 
public  re^mnsibilities  contained  in  an  authorization  to  operate  the  sta- 
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tion.  After  recognizing  that  a  violation  of  the  Act  had  taken  place,  the 
Commission  stated: 

“In  determining  whether  to  revoke  the  license  of  a  radiobroadcast  station 
for  false  representations  to  the  Commission  and  other  violations  of  the  Com¬ 
munications  Act,  the  Commission  is  faced  with  competing  considerations.  The 
Commission's  primary  duty  is  to  the  listening  public  and,  in  dealing  with  a 
licensee,  the  Commission  must  be  guided  by  this  prinury  duty.  On  the  other 
hand,  if  the  Commission  is  to  carry  out  its  function  of  granting  and  den^ng 
applications  for  licenses,  it  must  obtain  true  and  accurate  information  from 
those  who  seek  to  operate  radio  stations  and  must  take  disciplinary  action 
against  those  who  make  false  representations  to  the  (Commission.  But  discipline 
should  not  be  inexorably  applied  when  station  licensees  demonstrate  to  the 
Commission,  as  these  respondents  have  now  done,  that  they  are  ready  to  act  in 
good  faith.” 

Commissioner  George  Henry  Payne  diasented  from  the  decisions 
of  the  Commission  in  the  Westinghouse  and  Navarro  cases.  In  the  Na¬ 
varro  case,  he  filed  a  dissenting  opinion  which  stated  that  the  situation 
was  not  dissimilar  from  that  which  existed  in  the  Eagle  case  and  that, 
if  the  licensee  was  animated  by  good  faith,  it  would  have  voluntarily 
filed  its  contract  with  Mr.  Ulmer  covering  the  operation  of  the  station. 
His  opinion  concludes: 

“The  decision  of  the  Commission  in  the  Westinghouse  case  this  week,  from 
which  I  also  dissented  and  which  has  been  followed  in  the  present  case,  is  in  my 
opinion  a  very  bad  precedent  and  may  give  the  Commission  a  great  deal  of  per¬ 
turbation  in  the  future" 

In  the  Eagle  case  the  Commission  expressly  found  that  the  licensees 
had,  in  bad  faith,  transferred  control  of  their  station  to  third  parties 
and  that  the  Eagle  Broadcasting  Company,  Inc.,  had  failed  to  file  with 
the  Commission  its  contract  with  Messrs.  Ulmer  and  Gallagher,  affect¬ 
ing  the  ownership,  operation  and  control  of  the  station,  as  required  by 
the  Rules  and  R^ulations  of  the  Commission.  The  Commission  was 
of  the  opinion  that  the  violation  of  the  Act  was  a  willful  one  and  the 
severe  penalty  of  revocation  should  be  invoked. 

la  n  Applkatioa  of  Wercastar  Broadcastiag  Cerporatioa,  Saa  Diago,  CaUferaia, 

Dockat  No.  5834.  Proposad  Fiadiags  of  Fact  aad  Coaclaaloos  I  wood  Soptaaibar 

5.  1940. 

The  proposed  findings  of  fact  and  conclusions  of  the  Commission 
issued  in  connection  with  the  application  of  Worcester  Broadcasting 
Corporation  are  of  interest  because  the  Commission  has  proposed  to 
grant  an  application  for  a  local  frequency  in  a  city  with  a  population  in 
the  metropolitan  area  of  over  180,000. 

Worcester  Broadcasting  Corporation  applied  for  a  construction 
permit  to  construct  a  station  at  San  Diego,  California,  on  1425  kc., 
250  w.,  unlimited  time.  The  applicant  was  financially,  technically,  le¬ 
gally  and  otherwise  qualified.  The  only  question  of  interference  was 
with  a  Mexican  station  (XEAU)  at  Tiajuana,  Mexico.  When  the  pro¬ 
posed  station  operates,  mutual  interference  will  be  caused  to  each  sta- 
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tion  to  their  1.3  mv/m.  However,  the  interference  to  XEAII  will  occur 
in  an  area  in  the  United  States  rather  than  in  Mexico,  and  the  inter¬ 
ference  to  the  proposed  station  will  occur  in  an  area  about  one  mile 
wide  containing  practically  no  population,  along  the  Mexican  border. 
The  records  showed  that  a  portion  of  the  northern  section  of  San  Diego 
will  not  be  included  within  the  5  mv/m  contour  of  the  proposed  station 
during  daytime  hours.  The  Commission  noted,  however,  that  this  por¬ 
tion  of  San  Diego  is  sparsely  populated  and  that  more  than  90%  of  the 
population  residing  within  the  metropolitan  area  is  included  within 
the  4  mv/m  contour.  In  view  of  the  fact  that  more  than  90%  of  the 
population  within  the  metropolitan  area  will  be  provided  with  an  ade¬ 
quate  signal,  the  Commission  concluded: 

“While  the  applicant  herein  seeks  the  use  of  a  local  channel  to  serve  a 
metropolitan  district,  we  have  found  that  more  than  90%  of  the  population 
residing  in  said  area  will  receive  interference-free  service  from  the  proposed 
station.  In  other  words,  practically  the  entire  population  of  San  Diego,  Cali¬ 
fornia,  will  receive  such  service,  if  this  application  is  granted." 

In  i«  ApplicaHon  of  KXL  Broadcasters.  Portland,  Oregon,  Docket  No.  5799. 

In  re  Application  of  Thomas  R.  McTammany  and  William  H.  Bates,  |r.,  Modeste, 

Cali^nia,  Docket  No.  5800. 

Proposed  Findings  of  Fact  and  Conclusions  Issued  September  13,  1940. 

The  Commission  reached  the  tentative  conclusion  in  these  ca-ses 
that  where  two  applications  are  mutually  exclusive,  the  public  interest 
will  be  better  ser\’ed  by  granting  the  application  of  a  station  in  Mo¬ 
desto,  California,  for  increased  facilities  rather  than  an  application  of 
a  station  in  Portland  for  better  facilities,  particularly  since  Portland, 
Oregon,  receives  broadcast  service  from  eight  existing  .stations. 

KXL  operates  on  a  local  frequency  in  Portland,  Oregon,  and  re¬ 
quested  authority  to  change  its  frequency  to  740  kc.  (a  clear  channel 
frequency  now  used  by  WSB  in  Atlanta,  Georgia),  to  increa.se  its  power 
from  250  w,  to  10  kw.,  and  to  change  its  hours  of  operation  from  shar¬ 
ing  time  to  limited  time,  Messrs.  McTammany  and  Bates  are  the  li¬ 
censees  of  KTRB  at  Modesto,  a  station  operating  on  740  kc.,  250  w., 
daytime  only.  These  licensees  requested  authority  to  use  the  same  fre¬ 
quency  with  power  of  1  kw.,  and  to  change  their  hours  of  operation  to 
limited  time,  thereby  permitting  nighttime  operation  after  10  p.  m., 
the  time  when  WSB  at  Atlanta  signs  off. 

If  both  the  KXL  and  KTRB  applications  were  granted,  KXL  would 
be  limited  to  its  4  mv/m  contour  and  KTRB  would  be  limited  to  its  14 
mv/m  contour.  Since  the  Commi.ssion ’s  proposed  decision  states  that 
the  applications  are  mutually  exclusive,  we  now  know  that  a  limitation 
of  14  mv/m  will  not  be  permitted  by  the  Commission,  The  Standards 
of  Good  Engineering  Practice  specify  that  Class  II  stations  are  sub¬ 
ject  to  such  interference  as  may  be  received  from  Class  I  stations.  How¬ 
ever,  the  Standards  recommend  that  Class  II  stations  be  so  located  that 
interference  received  from  Class  I  stations  will  not  limit  their  service 
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areas  to  greater  than  the  2.5  mv/m  groundwave  contour,  which  is  the 
value  for  the  mutual  protection  of  this  class  of  station  with  other  sta¬ 
tions  of  the  same  class.  It  is  not  to  be  assumed,  however,  that  appli¬ 
cations  will  be  denied  when  interference  to  CIa.ss  II  stations  occurs 
within  their  2.5  mv/m  contours.  For  example,  the  contours  at  which 
Class  III  and  Class  IV  are  protected  have  been  disregarded  by  the 
Commission  in  decisions  made  by  the  Commission  within  the  past  year. 

KTRB  is  the  only  station  located  in  Modesto  and  the  only  station 
which  renders  a  primary  nighttime  service  to  the  business  district  of  the 
city.  KPO  at  San  Francisco,  California,  is  the  only  additional  station 
rendering  both  day  and  night  service  to  the  entire  service  of  KTRB, 
outside  of  the  business  district  of  Modesto.  On  the  other  hand,  the 
city  of  Portland  receives,  in  whole  or  in  part,  primary  daytime  and 
nighttime  service  from  eight  broadcast  stations,  four  of  which  have 
unlimited  hours  of  operation.  Fifteen  broadcast  stations  render  service 
to  Portland  or  portions  of  the  Portland  area.  In  view  of  the  adequate 
service  now  received  in  Portland,  it  was  the  Commission’s  tentative 
conclusion  that  the  granting  of  the  Modesto  application  would  better 
provide  for  a  fair,  efficient  and  equitable  distribution  of  radio  facili¬ 
ties  among  the  several  states  and  communities. 

In  Hie  Matter  of  The  Use  of  Stamps  in  Payment  for  Western  Union  Telegraph 

Service,  Docket  No.  5858.  Report  of  the  Commission  dated  September  11, 

1940. 

The  Western  Union  Telegraph  Company  filed  with  the  Commi.ssion 
a  tariff  wherein  it  was  provided  that  stamps  would  be  issued  by  the 
company  redeemable  at  their  face  value,  which  could  be  used  in  pay¬ 
ment  of  telegrams.  The  Commission  suspended  the  tariff  in  order  that 
a  hearing  be  held  for  the  purpose  of  inquiring  into  the  lawfulness  of 
the  proposed  tariff. 

At  the  hearing,  the  evidence  showed  that  Western  Union  proposed 
to  use  stamps  in  denominations  of  25  cents,  5  cents  and  1  cent,  and 
that  they  would  be  sold  at  their  par  value  for  cash  only.  The  stamps 
could  be  used  to  pay  for  telegrams  and  they  could  also  be  accepted  in 
payment  for  any  Western  Union  service,  including  messenger  service, 
cable  service,  and  money  order  service.  It  was  contemplated  that  the 
stamps  would  bear  no  expiration  date  and  would  be  transferable.  The 
stamp  proposal  was  made  by  Western  Union  for  the  purpose  of  stimu¬ 
lating  traffic.  It  was  thought  that  potential  customers  could  be  reached 
for  whom  existing  methods  of  paying  for  service  do  not  suffice.  As  an 
illustration,  reference  was  made  at  the  hearing  to  the  case  of  parents 
who  might  desire  to  provide  their  children  with  books  of  stamps  for 
use  in  telegraphing  home  at  specified  intervals  while  away  at  school. 
Western  Union  suggested  that  the  use  of  stamps  would  be  of  consid¬ 
erable  benefit  to  firms  having  traveling  representatives,  thereby  ren¬ 
dering  charge  accounts  unnecessary. 
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The  Commission  concluded  in  its  report  that  nothing  on  the  face 
of  the  plan  for  the  issuance  of  stamps  appeared  to  be  objectionable. 
A  word  of  caution  was  stated,  however,  to  the  effect  that  if  in  practice 
the  use  of  the  stamps  produced  complications  which  would  unduly  in¬ 
crease  the  regulatory  functions  of  the  Commission,  changes  might  be 
required  in  the  future  by  the  Commission.  The  Commission  stated  that 
the  tariff  filed  with  it  by  Western  Union  was  not  fully  descriptive  of  the 
practices  proposed  by  Western  Union.  Accordingly,  it  was  held  that 
upon  the  ^ing  of  a  new  tariff  fully  describing  the  plan,  an  order  would 
be  entered  dismissing  the  proceeding. 

—A.  B.  D. 

‘  — P.  H.  R.,  Jr. 


Recent  Court  Decisions 

IL  C.  A.  Maimfictvriiig  Company  v.  Wkitoman  at  al.  Docidad  July  25.  1940,  by  tha 

Circnit  Covrt  of  Appaals  for  tha  Sacond  Circuit. 

The  decision  in  R.  C.  A.  Manufacturing  Company  v.  Whiteman  was 
rendered  on  an  appeal  of  the  case  from  the  District  Court  for  the 
Southern  District  of  New  York.  The  facts  of  the  case  may  be  simply 
stated.  Paul  Whiteman,  the  well  known  orchestra  conductor,  contracted 
with  R.  C.  A.  Manufacturing  Company  to  make  phonograph  records  of 
his  orchestra’s  “distinctive  renditions.’’  Defendant  bought  certain  of 
these  records  from  a  licensed  dealer  and  played  them  over  its  radio 
station,  WNEW.  In  addition  to  the  usual  provisions  the  records  bore 
the  legend,  “Not  to  be  used  for  radiobroadcasting.’’  Plaintiff  brought 
suit  to  enjoin  defendant  from  playing  the  records  over  its  station. 
R.  C.  A.  filed  an  ancillary  complaint  contending  that  it,  by  reason  of 
contract,  had  the  only  interest  in  the  records  of  Whiteman ’s  performan¬ 
ces.  The  lower  court  in  its  opinion,  reported  in  28  F.  Supp.  787,  granted 
the  injunction  holding  that  Whiteman  had  common  law  property  rights 
in  his  renditions,  and  that  the  restrictive  covenants  as  to  the  use  of  the 
records  were  valid  and  complainant  had  not,  therefore,  lost  his  right  to 
control  the  use  of  his  renditions.  The  court  also  rested  its  decision  on 
the  ground  of  unfair  competition.  (For  a  more  complete  discussion  of 
the  lower  court’s  opinion,  see  note  on  the  decision  in  4  F.  C.  Bar  Jour. 
26-27.) 

The  Circuit  Court  of  Appeals  for  the  Second  Circuit,  speaking 
through  Justice  Learned  Hand,  refused  to  follow  the  reasoning  of  the 
lower  court  as  to  the  effect  of  the  restrictive  covenant  or  the  pertinence 
of  the  doctrine  of  unfair  competition.  The  court  rather  chose  to  look 
upon  the  sale  of  the  records  as  an  absolute  and  unlimited  sale  which 
resulted  in  the  dedication  of  the  work  to  the  public  and  hence  any  at¬ 
tempt  to  place  a  servitude  upon  it  would  be  nugatory.  The  common  law 
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property  in  the  performances  ended  at  the  time  of  the  dedication.  To 
recognize  the  validity  of  the  restriction  would  be  repugnant  to  the 
transfer  of  title.  The  court  followed  the  doctrine  enunciated  in  Jewelers 
Mercantile  Agency  v.  Jewelers  Publishing  Company,  155  N.  Y.  241. 
(For  a  thorough  discus-sion  of  the  law  on  this  subject  s<*e  Chafee,  Equi¬ 
table  Servitudes  on  Chattels  (1928)  41  Harvard  L.  Rev.  945.)  Further, 
the  court  reasoned,  to  give  effect  to  the  restriction  in  such  circumstances 
would  give  the  author  the  right  to  dissemination  at  large  and  at  the 
same  time  permit  the  retention  of  “a  perpetual  though  partial,  mon¬ 
opoly.”  “That,”  continued  the  court,  “is  contrary  to  the  whole  policy 
of  the  Copyright  Act  and  of  the  Constitution.  Any  relief  which  justice 
demands  must  be  found  in  extending  statutory  copyright  to  such 
works,  not  in  recognizing  perpetual  monopolies,  however  limited  their 
scope.  ’  ’ 

As  a  result  of  this  conclusion,  it  was  ea.sy  and  quite  logical  for  the 
court  to  conclude  that  the  complainants,  having  parted  with  their  com¬ 
mon  law  property  rights  and  having  seen  fit  to  dedicate  them  to  the 
public,  cannot  be  heard  to  protest  against  the  use  others  make  of  the 
property,  and  that  the  defendant  was  not  guilty  of  unfair  competition. 
The  court’s  decision  follows  the  philosophy  of  Mr.  Justice  Brandeis  in 
his  dissent  in  International  News  Service  v.  Associated  Press,  248  U.  S. 
215.  In  that  case  Mr.  Ju-stice  Brandeis  could  not  follow  the  reasoning 
of  the  majority  in  extending  the  doctrine  of  unfair  competition  to  cases 
that  have  been  classified  as  “Appropriation  of  Values  Created  by  Com¬ 
petitor’s  Expenditures”  (See  Davies,  Trust  Laws  and  Unfair  Compe¬ 
tition,  pp.  367  et  seq.)  Mr.  Justice  Brandeis  said: 

“The  general  rule  of  law  is.  that  the  noblest  of  human  productions — knowl¬ 
edge,  truths  ascertained,  conceptions,  and  ideas — become,  after  voluntary  com¬ 
munication  to  others,  free  as  the  air  to  common  use."  (p.  250)  *  *  •  •  • 

"He  who  follows  the  pioneer  into  a  new  market,  or  who  engages  in  the 
manufacture  of  an  article  newly  introduced  by  another,  seeks  profits  due 
largely  to  the  labor  and  expense  of  the  first  adventurer;  but  the  law  sanctions, 
indeed  encourages,  the  pursuit.”  (p.  259) 

No  consideration  of  the  import  of  this  case  is  complete  without 
reference  to  Waring  v.  WDA8  Broadcasting  Co.,  327  Pa.  St.  433  (see 
note  2  F.  C.  Bar  Jour.  18).  In  that  case,  on  almost  identical  facts,  the 
highest  Court  of  the  State  of  Penn.sylvania  reached  a  conclusion  dia¬ 
metrically  opposite  to  that  of  Judge  Hand.  This  fact  is  of  still  greater 
note  because  the  two  courts  reasoned  from  the  .same  general  class  of 
precedents,  for  the  most  part  decided  in  Federal  courts.  The  Pennsyl¬ 
vania  Court  followed  the  reasoning  of  the  majority  in  the  International 
News  Service  case,  supra,  while,  as  indicated  above,  the  Court  of  Appeals 
for  the  Second  Circuit  pursued  the  theory  of  the  dissent  in  the  same  case. 
On  the  surface  the  two  ca.ses  further  repre.sent  the  divergence  of  opinion 
on  what  is  a  “limited”  and  what  is  a  “general”  publication,  terms  which 
themselves  have  been  characterized  as  being  “unfortunate.”  Werk- 
meister  v.  American  Lithographic  Co.,  134  Fed.  321.  In  the  Waring 
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case  the  court  took  the  position  that  there  was  only  a  limited  publication 
whereas  in  the  present  case  the  court  reasoned  that  the  publication  was 
general  and  absolute.  Hence  the  opposite  conclusions. 

More  fundamentally  the  difference  in  results  may  be  said  to  repre¬ 
sent  the  conflict  in  opinion  that  always  arises  when  courts  find  themselves 
confronted  with  a  new  or  fancied  wrong  which  as  the  arbiters  of  justice 
they  feel  called  upon  to  right.  The  Pennsylvania  Court,  seeing  what  it 
believed  to  be  a  real  injury,  did  not  hesitate  to  extend  the  law  of  unfair 
competition  to  meet  the  situation.  The  Court  of  Appeals,  not  passing 
upon  the  reality  of  the  injury,  indicated  that  relief,  if  necessarj’,  should 
come  from  legislative  bodies.  At  least  one  writer  has  reached  the  same 
conclusion  (See  Chafee,  Unfair  Competition,  53  Harv.  Law  Rev.  1289 
(1940)).  The  whole  problem  is  very  clearly  analyzed  by  another  writer, 
and  although  he  reaches  no  definite  conclusion,  his  study  is  basic  to  a 
thorough  consideration  of  this  subject  (See  Traicoff,  Rights  of  the  Per¬ 
forming  Artist  in  His  Interpretation  and  Performance,  11  Air  Law  Rev. 
225  (1940)). 

In  the  meantime,  some  degree  of  certainty  may  be  foreseen  as  both 
parties  to  the  present  case  have  indicated  their  intention  to  carry  it  to 
the  Supreme  Court.  One  should  hesitate  before  he  predicts  a  decision 
of  that  body,  but  there  may  be  some  indication  in  the  apparent  swing  of 
the  Court  to  Brandeis’  philosophy.  This  swing  is  to  be  observed  in  the 
case  of  Kellogg  Company  v.  National  Biscuit  Company,  305  U.  S.  Ill, 
wherein  Justice  Brandeis  speaking  for  the  Court  said: 

“Kellogg  Company  is  undoubtedly  sharing  in  the  good  will  of  the  article 
known  as  ‘Shredded  Wheat’;  and  thus  sharing  in  a  market  which  was  created 
by  the  skill  and  judgment  of  plaintiff’s  predecessor  and  has  been  widely  extended 
by  vast  expenditures  on  advertising  persistently  made.  But  it  is  not  unfair. 
Sharing  in  the  goodwill  of  an  article  unprotected  by  patent  or  trade-mark  is  the 
exercise  of  a  right  possessed  by  all — and  in  the  free  exercise  of  which  the  con¬ 
suming  public  is  deeply  interested.  There  is  no  evidence  of  passing  off  or 
deception  on  the  part  of  the  Kello^  Company;  and  it  has  taken  every  reason¬ 
able  precaution  to  prevent  confusion  or  the  practice  of  deception  in  the  sale 
of  its  product.” 


— M.  M.  J. 


Journal  of  the  Federal  Communications  Bar  Association  25 


Cases  Pending  in  Court  of  Appeals 

Scrippt-Howard  Radio,  Inc.  v.  Fadaral  Communications  Commission,  No.  7657,  7723. 
Ponding  in  United  States  Court  of  Appeals  for  the  District  of  Columbia. 

One  of  the  mof»t  important  cases  before  the  Court  of  Appeals  for  the 
District  of  Columbia,  a  case  which  challenges  many  of  the  Commission’s 
new  theories  in  the  administration  of  radio  communications,  is  the 
Scripps-Howard  case. 

The  facts  will  be  set  out  in  extenso  in  order  to  present  an  adequate 
background  for  an  understanding  of  the  legal  issues  which  will  be  before 
the  Court. 

On  October  10,  1939,  the  Commission,  without  a  public  hearing, 
authorized  WCOL,  Inc.,  licensee  of  Station  WCOL  at  Columbus,  Ohio,  to 
make  changes  in  equipment,  change  its  frequency  from  1210  to  1200 
kilocycles,  and  increase  its  power  from  100  watts,  unlimited  time,  to  250 
watts,  unlimited  time.  Scripps-Howard  Radio,  Inc.,  is  the  licensee  of 
StationWCPO,  at  Cincinnati,  Ohio,  operating  at  the  frequency  of  1200 
kilocycles  with  power  of  250  watts,  unlimited  time. 

On  October  30,  1939,  Scripps-Howard  Radio,  Inc.,  filed  its  petition 
for  hearing  or  rehearing  with  the  Commission.  The  petition  alleged  that 
WCPO  renders  a  high  quality  radiobroadcasting  service  to  a  substantial 
listening  public  in  Cincinnati ;  that  the  station  renders  a  primary  and 
secondary  service  to  the  metropolitan  area  of  Cincinnati;  that  WCPO  is 
not  affiliated  with  any  chain,  and  that  its  programs  are  designed  for  the 
area  it  serves.  The  petition  further  alleged  that  all  of  the  revenues  of 
the  station  are  derived  from  the  sale  of  broadcast  time  to  advertisers  of 
the  Cincinnati  area  and  to  national  adverti.sers  interested  in  this  area, 
and  that  WCPO  is  in  active  competition  with  four  other  stations  located 
in  Cincinnati  for  listeners,  advertisers,  program  material,  talent,  etc. 
Petitioner  alleged  that  WCOL  operating  on  its  frequency  of  1210 
renders  an  adequate  service  to  Columbus;  that  WCPO  was  rendering 
service  to  its  2.7  to  3  millivolt  per  meter  contour,  and  that  the  nearest 
station  to  WCPO,  operating  on  the  same  frequency,  was  155  miles  dis¬ 
tant. 

Petitioner  contended  that  the  effect  of  the  Commi.ssion ’s  action 
would  be  to  place  a  station  98  miles  distant  from  WCPO  whereas  the 
required  separation  to  preserve  the  lawful  classification  and  service  area 
of  WCPO  is  in  excess  of  144  miles,  as  set  forth  in  the  Standards  of 
Good  Engineering  Practice.  In  paragraphs  14  and  15  of  the  petition 
it  was  alleged: 

"14.  Upon  information  and  belief:  according  to  standards  for  the  measure¬ 
ment  of  interference  during  daytime  hours,  as  promulgated  by  the  Commission, 
the  operation  of  WCOL  as  proposed  will  result  in  destructive  interference  over  a 
substantial  portion  of  the  coverage  area  of  WCPO  particularly  in  the  direction 
of  Columbus,  and  the  present  coverage  area  through  which  such  destructive 
interference  will  take  place  will  be  more  than  300  square  miles,  with  the  com¬ 
plete  loss  of  WCPO’s  listening  audience  in  that  area. 
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"15.  The  granting  of  the  application  of  WCOL,  if  permitted  to  stand,  will, 
by  reason  of  the  interference  above  described,  result  in  a  substantial  depletion 
of  the  coverage  of  WCPO,  a  reduction  in  its  revenues,  an  impairment  of  its 
competitive  position,  a  loss  of  advertisers  and  a  reduction  of  the  area  from 
which  the  station  may  draw  talent  and  program  material.  The  station  will  be 
placed  in  a  position  where  during  evening  hours  it  will  not  adequately  cover  the 
Metropolitan  District  of  Gncinnati." 

Petitioner  then  compared  the  needs,  populations  and  service  areas 
of  Columbus  and  Cincinnati,  and  concluded  that  “from  strictly  geo¬ 
graphic  and  population  factors  it  can  be  determined  that  higher  power 
and  more  interference-free  coverage  is  necessary  for  Cincinnati  than 
for  Columbus  and  that  adequate  coverage  of  the  Important  Columbus- 
area  population  can  be  accomplished  with  lower  power  and  with  more 
interference  than  is  the  case  at  Cincinnati.” 

WCPO  contended  that  the  Commission  was  without  authority  in  law 
to  reclassify  WCPO,  restrict  its  coverage,  partially  revoke  its  license,  and 
impair  its  service  without  notice  and  hearing.  The  relief  requested  was 
that  the  application  of  WCOL,  Inc.  be  designated  for  hearing,  and  that 
a  comparison  of  the  needs  of  the  two  areas  be  made. 

On  December  22,  1939,  WCOL,  Inc.  filed  its  Opposition  to  Petition 
of  Scripps-Howard  for  Hearing  or  Rehearing,  and  Request  for  Exten¬ 
sion  of  Time  to  File  Opposition.  Applicant  alleged  that  the  nearest 
station  from  Columbus  operating  on  the  same  frequency  (1210  kc.)  was 
WHIZ  at  Zanesville,  Ohio,  53  miles  distant  from  Columbus;  that  WLOK 
at  Lima,  Ohio,  was  79  miles  distant,  and  that  WJW  at  Akron  was  109 
miles  distant.  On  October  10,  1939,  WHIZ  was  granted  authority  to 
increase  power  to  250  watts,  contingent  upon  WCOL  changing  its  fre¬ 
quency  to  1200  kilocycles.  WCOL  contended  that  WCPO  was  claiming 
the  coverage  of  a  regional  station,  whereas  the  latter  has  been  classified 
as  a  local  station  by  the  Commission.  The  operation  of  WCOL  on  the 
same  frequency  as  WCPO  would  result  in  WCPO’s  loss  of  service  to 
approximately  20,800  people,  and  that  “the  operation  of  WCOL  will  not 
interfere  with  the  service  of  WCPO  inside  the  Cincinnati  metropolitan 
area  as  defined  by  the  United  States  Bureau  of  Census.”  If  WCOL  is 
permitted  to  operate  on  1200  kc.,  its  interference-free  service  area  will 
be  extended  so  that  it  will  include  398,500  people,  instead  of  340,700  or 
a  gain  of  57,800  people.  WLOK,  by  operating  with  250  watts  would  be 
able  to  serve  129,900  people,  gaining  30,600,  and  WHIZ  would  be  able  to 
serve  112,300  persons,  resulting  in  a  gain  of  58,000  people.  The  oppo¬ 
sition  stated: 

“Summarizing  the  results  of  the  study,  it  will  be  seen  that  there  will  be  a 
gain  of  146,400  persons  within  the  interference-free  service  areas  of  WCOL. 
WLOK,  and  WHIZ,  as  compared  to  a  loss  of  2OA00  in  the  number  of  persons 
served  by  WCPO,  makinp  a  net  gain  of  125,600  persons  who  will  receive  inter¬ 
ference-free  primary  service  if  WCOL  transfers  to  1200  kilocycles  and  WCOL, 
WHIZ  and  WLOK  each  increases  power  to  250  watts.” 
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The  opposition  of  WCOL  was  supported  by  a  verified  “Study  of 
Interference  Conditions  Arising  Out  of  the  Operation  of  Station  WCOL 
on  1200  KCS.”  WCPO  filed  its  motion  to  strike  this  Study  on  the 
theory  that  the  “Study  contains  detailed  expert  opinion  and  a  substan¬ 
tial  amount  of  factual  data  concerning  which  WCPO  had  no  information 
and  the  accuracy  of  which  WCPO  has  not  tested  by  cross-examination.” 

On  March  29,  1940,  the  Commission  denied  the  petition  for  hearing 
or  rehearing  filed  by  Scripps-Howard,  and  on  April  2,  1940  the  Com¬ 
mission  published  its  decision.  The  Commission  described  the  service 
area  of  WCPO  and  concluded  that  on  the  basis  of  sky  wave  transmission, 
the  operation  of  WCOL  would  not  cause  any  appreciable  increase  in 
interference  to  WCPO.  The  decision  likewise  held  that: 

"As  to  petitioner's  contention  that  it  is  adversely  affected  ‘without  any 
notice  to  it  or  hearing  and  without  a^  advice  to  it  as  to  the  contentions  of 
WCOL,  the  comparative  claims  of  WCOL  to  the  enlargement  of  its  coverage 
at  the  expense  of  the  listening  audience  of  WCPO,  and  other  material  factors 
affecting  the  public  interest  and  WCPO,'  the  Communications  Act  of  1934 
requires  the  Commission  to  give  notice  and  an  opportunity  to  be  heard  only  to 
an  applicant  prior  to  denial  of  his  application.  There  is  no  requirement  in  the 
Act  for  notice  and  an  opportunity  to  be  heard  to  others  before  the  Commis¬ 
sion  may  grant  an  application  for  construction  permit." 

The  (Commission  denied  the  motion  of  the  petitioner  to  strike  the 
Study,  alleging  that  the  factual  data  submitted  by  WCOL  was  under 
oath  and  was  attached  to  the  application.  There  was  no  legal  duty 
imposed  upon  the  Commission  to  sulimit  this  Study  to  the  petitioner  for 
cross-examination.  “It  should  be  noted,  however,  that  the  opposition 
with  supporting  data  was  served  on  petitioner,  who  had  an  opportunity 
to  submit  tn  the  (Commission  any  information  it  might  have  to  refute  any 
statement,  factual  or  otherwise,  made  by  the  applicant.” 

The  decision  relied  on  the  factual  data  submitted  by  the  applicant 
and  concluded  that  upon  a  comparison  of  the  benefits  and  detriments 
sustained  in  the  respective  communities,  public  interest  would  be  served 
by  the  grant  of  the  WCOL  application.  The  decision  quoted  verbatim 
the  population  statistics  contained  in  the  Study  to  support  this  con¬ 
clusion. 

Scripps-Howard  thereupon  filed  its  Notice  of  Appeal  and  Statement 
of  the  Reasons  Therefor  in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia.  Fourteen  specifications  of  error  were  assigned. 

Appellant  contends  that  neither  the  (Communications  Act  of  1934 
nor  any  other  provision  of  the  statute  authorizes  the  Commission  to  grant 
an  application  for  construction  permit  without  a  public  hearing.  This 
assignment  of  error  goes  to  the  root  of  the  Commission ’s  current  practif'e 
of  granting  applications  without  a  public  hearing. 

Appellant  likewise  contends  that  it  is  entitled  to  a  he^iring  where, 
as  a  result  of  the  Commission’s  grant  of  an  application,  electrical  inter¬ 
ference  will  result  which  in  turn  will  cause  a  diminution  of  appellant’s 
service  area.  This  reason  of  appeal  raises  the  issue  whether  electrical 
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interference  to  an  existing  license  renders  the  latter  aggrieved  or  ad¬ 
versely  affected  to  the  extent  that  it  may  invoke  Section  402(b)(2). 

The  eighth  assignment  of  error  alleges  that  the  Commission’s  de¬ 
cision  is  not  binding  on  appellant  since  Section  402  requires  a  public 
hearing  and  the  taking  of  evidence  before  the  Commission  can  render 
a  decision. 

Appellant  also  contends  that  the  action  of  the  Commission  violates 
an  established  administrative  practice  of  the  Commission.  The  latter 
has  always  designated  for  public  hearing  applications  which  would 
cause  electrical  interference  to  existing  licensees. 

The  last  assignments  of  error  allege  that  the  actions  of  the  Com¬ 
mission  violate  its  Rules  governing  Standard  Broadcast  stations. 

The  Commission  moved  to  dismi.s8  the  appeal  on  the  grounds  that 
(1)  appellant  has  no  standing  to  maintain  these  appeals,  (2)  the  Court 
has  no  jurisdiction  to  entertain  the  appeal  becau.se  of  the  absence  of 
indispensable  parties,  and  (3)  appellant  has  not  alleged  in  the  appeal 
any  grounds  of  error  in  the  Commission’s  action. 

Concurrent  with  the  filing  of  the  appeal,  appellant  petitioned  for 
a  stay  order.  The  Commission  vigorously  opposed  the  same.  The  Court 
has  not  as  yet  acted  on  the  petition  for  stay.  Oral  argument  on  the  stay 
is  scheduled  at  the  commencement  of  the  fall  term  of  the  Court. 

After  the  appeal  had  been  filed  with  the  (’ourt,  the  Commission 
issued  a  license  to  WCOL  to  operate  on  1200  kc.  Appellant  thereupon 
filed  an  appeal  from  the  action  of  the  Commi.ssion  in  granting  a  license 
to  WCOL.  Both  appeals  have  been  consolidated,  and  the  Commission 
has  moved  to  dismiss  the  same  for  reasons  already  stated. 

— H.  P.  W. 


Radio  and  Municipal  Regulations 

The  National  Institute  of  Municipal  Law  Officers  of  Washington, 
D.  C.,  has  issued  a  publication  entitled  “Radio  and  Municipal  Regula¬ 
tions,”  dated  May,  1940,  which  has  for  its  purpose  the  bringing  to  a 
focus  on  the  municipal  problems  of  radio  the  collective  experience  of 
municipalities  together  with  research  into  available  material.  John  A. 
Mclntire  is  Executive  Director  and  Charles  S.  Rhyne  is  the  Attorney. 
The  publication  is  printed  in  cooperation  with  the  United  States  Con¬ 
ference  of  Mayors. 

The  information  contained  in  the  publication  was  compiled  from 
replies  to  a  questionnaire  sent  to  city  attorneys,  from  a  general  dis¬ 
cussion  with  experts  in  the  field  and  from  research  into  technological 
and  legal  materials  relating  to  the  problems  involved.  The  study  is 
designed  to  collect  in  one  place  municipal  regulations  affecting  radio 
and  to  indicate  the  solutions  to  the  problems  which  have  arisen.  Model 
ordinances  have  been  drafted  after  study  of  existing  ordinances  and 
consultation  with  experts  in  the  field. 
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The  municipal  interest  in  radio  covering  the  police  department  use 
of  radio  and  its  evolution,  the  fire  department  use  of  radio  and  federal- 
city  relation  to  radio  are  thoroughly  covered  in  the  publication. 

Regulations  to  prevent  program  reception  interference  are  discussed 
in  detail  and  ordinances  of  representative  cities  are  set  forth  as  illus¬ 
trative  of  the  problems  encountered  in  this  particular  field. 

Regulations  to  prevent  police  radio  reception  interference  are  also 
discussed  in  relation  to  specific  city  ordinances.  The  report  also  covers 
interception  and  use  of  police  radio  messages  by  “racketeers”  and 
Federal  and  municipal  jurisdiction  of  radio. 

The  “noise”  prohibitions  applicable  to  the  use  of  radio  receiving 
sets  as  embodied  in  representative  city  ordinances  are  an  important  part 
of  the  publication,  and  the  authors  have  not  overlooked  the  examination 
and  licensing  of  radio  repair  men  as  covered  by  various  city  ordinances 
in  the  Tnited  States. 

The  publication  has  been  well  planned  and  contains  much  u.seful 
information.  Copies  may  be  obtained  at  $1.00  from  the  National  Insti¬ 
tute  of  Municipal  Law  Officers,  730  Jackson  Place,  Washington,  D.  C. 

E.  K. 
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Carl  M.  Jacobs,  23  Floor  Union  Central  Bldg.,  Qncinnati,  Ohia 
William  K.  James,  733  Roosevelt  Bldg.,  Los  Angeles,  California. 

Maurice  M.  Jansky,  815  15th  Street,  N.  W.,  Washington,  D.  C 
Richard  A.  Jevons,  1312  Saratoga  Avenue.  N.  E.,  Washington,  D.  C 
E.  D.  Johnston,  Munsey  Bldg.,  Washington,  D.  C. 

Joseph  Grover  Joyce,  1103  R.  A.  Long  Bldg.,  Kansas  City,  Mo. 

Alexander  Kahn,  220  Broadway,  New  York,  N.  Y. 

Otto  F.  Karbe,  105  No.  7th  Street,  St.  Louis,  Missouri. 

Sydney  M.  Kaye,  165  Broadway,  New  York,  N.  Y. 

Joseph  E.  Keller,  Munsey  Building.  Washington,  D.  C 
ohn  C.  Kendall,  358*362  U.  S.  National  Bank  Bldg.,  Portland.  Oregon, 
ohn  W.  Kendall,  Earle  Bldg.,  Washington,  D.  C. 
toward  L.  Kern,  67  Broad  St.,  New  York,  N.  Y. 

William  L.  Kerr,  Box  190,  Pecos.  Texas. 

Ralph  H.  Kimball,  60  Hudson  St.,  New  York.  N.  Y. 

Franx  M.  Kopietz,  1326  Nat’l.  Bank  Bldg.,  Detroit,  Mich. 

ioseph  Kovner,  1106  Connecticut  Avenue,  N.  W.,  Washington,  D.  C 
.  Bruce  Kremer,  921  Tower  Bldg.,  Washington,  D.  C 
oseph  F.  Kritzek,  722  N.  Broadway,  Wilwaukee,  Wise. 

Alvin  A.  Kurtz,  Public  Utilities  Commission,  Salem,  Oregon. 

J.  Harry  LaBrum,  1507  Packard  Building,  Philadelphia,  Pa. 

Henry  Ladner,  30  Rockefeller  Plaza.  New  York,  N.  Y. 

William  H.  Lamb.  1835  Arch  St.,  Philadelphia,  Pa. 

W.  Emery  Lancaster,  715  W.  C.  U.  Building,  Quincy,  Illinois. 

Alfons  B.  Landa,  815  15th  St.,  N.  W..  Washington,  D.  C. 

S.  Whitney  Landon,  32 -6th  Avenue,  New  York,  N.  Y. 

George  S.  Law,  Union  Bank  Bldg.,  Pittsburgh.  Pa. 

William  E.  Leahy,  Shoreham  Bldg.,  Washington.  D.  C. 

Howard  S.  LeRoy,  412*417  Colorado  Bldg.,  Washington,  D.  C 
Frederick  Leuschner,  6253  Hollywood  Blvd.,  Los  Angeles,  Calif. 

J.  L.  Levine,  1115  Hamilton  Bank  Bldg.,  Chattanooga.  Tennessee. 

Louis  Levinson,  1622  Chestnut  St..  Philadelphia,  Pa. 

Isaac  D.  Levy,  1622  Chestnut  St..  Philadelphia.  Pa. 
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John  M.  Littlepage,  Investment  Building,  Washington.  D.  C. 

Thomas  P.  Littlepage,  Investment  Building,  Washington,  D.  C. 

Thomas  P.  Littlepage,  Jr.,  Investment  Building,  Washington,  D.  C. 

Horace  L.  Lohnes,  Munsey  Bldg.,  Washington,  D.  C. 

Philip  G.  Loucks,  National  Press  Bldg.,  Washington,  D.  C. 

Eliot  C.  Lovett,  729- 15th  Street.  N.  W.,  Washington,  D.  C. 

Raymond  F.  McCauley,  959  -  8th  Ave.,  New  York,  N.  Y. 

H.  L.  McCormick,  Munsey  Bldg.,  Washington,  D.  C. 

Joseph  A.  McDonald,  c/o  Nat’l.  Broadcasting  Co..  Merchandise  Mart,  Chicago,  IlL 
Edwin  S.  Mack,  1504- 1st  Wisconsin  Nat’l.  Bank  Bldg.,  Milwaukee,  Wis. 

Norman  L.  Marks,  10  East  40th  St..  New  York,  N.  Y. 

Paul  L.  Martin,  524  Omaha  Nat’l.  Bank  Bldg.,  Omaha,  Nebr. 

Keith  Masters,  33  N.  La  Salle  St.,  Chicago,  111. 

E.  Everett  Mather,  Jr.,  1835  Arch  St.,  Philadelphia,  Pa. 

Philip  S.  May,  1530  Lynch  Bldg.,  Jacksonville.  Florida. 

Robert  E.  May,  Shoreham  Bldg.,  Washington,  D.  C. 

Milton  H.  Meyers,  182  Grand  St.,  Wiaterbury,  Conn. 

J.  S.  Middleton,  1035  Pacific  Bldg.,  Portland,  Ore. 

Clarence  W.  Miles,  Baltimore  Trust  Bldg.,  Baltimore,  Md. 

Henry  Miller,  117  North  Sixth  St.,  Camden,  New  Jersey. 

Neville  Miller,  c/o  Nat’l.  Ass’n.  of  Broadcasters,  1626  K  St.,  N.  W.,  Washington,  D.C. 
Jacob  L.  Milligan,  617  Commerce  Bldg.,  Kansas  City,  Mo. 

Baxter  Milne,  General  Attorney,  Wisconsin  Telephone  Company,  722  North  Broad¬ 
way,  Milwaukee.  Wisconsin. 

Louis  B.  Montfort,  218  Munsey  Bldg.,  Washington,  D.  C. 

John  J.  Murray,  20  Pemberton  Square,  Boston,  Mass. 

R.  P.  Myers,  30  Rockefeller  Plaza,  New  York,  N.  Y. 

Miss  Annie  Perry  Neal,  Federal  Communications  Commission,  Washington,  D.  C 
Miss  Fanney  Neyman,  Federal  Communications  Commission,  New  Post  Office  Bldg., 
Washington,  D.  C. 

Isidor  Niner,  3^  Madison  Avenue,  New  York,  N.  Y. 

Arthur  A.  O’Brien,  625  Heniy  Bld^,  Seattle,  Washington. 

Seymour  O’Brien,  2400  Baltimore  Trust  Bldg.,  Baltimore,  Md. 

iohn  O’Connor,  Washington  Bldg.,  Washington,  D.  C 
Carl  F.  Oehler,  1365  Cass  Ave.,  Detroit,  Mich. 

John  F.  O’Ryan,  120  Broadway,  New  York,  N.  Y. 

Louis  N.  Palens,  1211  Chestnut  St.,  Philadelphia,  Pa. 

Duke  M.  Patrick,  810  Colorado  Bldg.,  Washington,  D.  C 
Herbert  M.  Peck,  500  North  Broadway,  Oklahoma  City,  Okla. 

David  R.  Perry,  Altoona  Trust  Bldg.,  Altoona,  Pa. 

Tracy  J.  Peycke,  Telephone  Bldg.,  Omaha,  Nebraska. 

James  C.  Phelps,  253  Broadway,  New  York,  N.  Y. 

W.  Theodore  Pierson,  Munsey  Bldg.,  Washington,  D.  C. 

Russell  P.  Place,  1626  K  Street.  N.  W.,  Washington,  D.  C. 

Richard  H.  Plock,  406-413  Tama  Bldg.,  Burlington.  Iowa. 

George  B.  Porter,  Federal  Communications  Commission,  Washington,  D.  C. 

Paul  A.  Porter,  Earle  Bldg.,  Washington,  D.  C. 

William  A.  Porter,  1036  Investment  Bldg.,  Washington,  D.  C. 

Bolling  R.  Powell,  Jr.,  725-i3th  St.,  N.  W.,  Washington,  D.  C. 

Garland  W.  Powell,  Radio  Station  WRUF,  Gainesville,  Florida. 

Elmer  Pratt,  Normandy  Bldg.,  Washington,  D.  C. 

T.  Brooke  Price,  195  Broadway,  New  York,  N.  Y. 

E.  Gardner  Prime,  201  Normandy  Bldg.,  Washington,  D.  C. 

James  L.  Proffitt,  1210  Mass.  Ave.,  Washington,  D.  C. 

J.  C.  Pryor,  Union  Station,  Burlington,  Iowa. 

Frank  Quigley,  195  Broadway,  New  York,  N.  Y. 

Garnet  Rainey.  650  S.  Grand  Ave.,  Los  Angeles.  Calif. 
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C  P.  Randall,  Telephone  Bldg.,  Omaha,  Nebr. 

John  H.  Ray,  195  Broadway,  New  York,  N.  Y. 

Joseph  H.  Ream,  485  Madison  Ave.,  New  York,  N.  Y.  ' 

Frank  Roberson,  Muns^  Bldg.,  Washington,  D.  C. 

Glenn  D.  Roberts,  110  E.  Mam  St.,  Madison,  Wis. 

C.  Ray  Robinson,  Bank  of  America  Bldg.,  Merced,  California. 

Reed  T.  Rollo,  National  Press  Bldg.,  Washington,  D.  C 
Gerald  Ronon,  1222  Real  Estate  I'rust  Bldg.,  Philadelphia,  Pa. 

Isador  Stanley  Rosenthal,  50  Court  St.,  Brooklyn,  N.  Y. 

Manheim  Rosenzweig,  No.  2  Columbus  Qrcle,  New  York,  N.  Y. 

Charles  T.  Russell,  140  West  St.,  New  York,  N.  Y. 

Percy  H.  Russell,  Jr.,  914  National  Press  Bldg.,  Washington,  D.  C. 

William  Ryan,  122  W.  Washington  Ave.,  Madison,  Wise.  . 

Orla  St.  Clair,  311  California  St.,  San  Francisco,  Calif. 

Frederic  Sammond,  1504  First  Wise.  Nat  l.  Bank  Bldg.,  Milwaukee,  Wise. 

Arthur  W.  Scharfeld,  National  Press  Bldg.,  Washington,  D.  C. 

C.  E.  Schindler,  61  Kenyon  Bldg.,  Louisville,  Ky. 

Arthur  H.  Schroeder,  1030  National  Press  Bldg.,  Washington,  D.  C. 

Frank  O.  Scott,  215-17  Munsey  Bldg.,  Washington,  D.  C 
Bernard  j.  Seeman,  705  1st  Nat’l  Bank  Bldg.,  Denver,  Colo. 

Paul  M.  Segal,  Woodward  Bldg.,  Washington,  D.  C 

John  A.  SennelT,  Jr.,  Northwest  Savings  Bank,  Mason  City,  Iowa. 

George  F.  Shea,  931  Tower  Bldg.,  Washington,  D.  C. 

Swagar  Sherley,  American  Security  Bldg.,  Washington,  D.  C. 

Miss  Elizabeth  C.  Smith,  Federal  Communications  Commission,  Washington,  D.  C. 
George  S.  Smith,  Woodward  Bldg.,  Washington,  D.  C. 

Karl  A.  Smith,  810  Colorado  Bldg.,  Washington,  D.  C. 

Milton  Smith,  931  14th  St.,  Denver,  Colorado. 

Wm.  Montgomery  Smith,  739  Shoreham  Bldg.,  Washington,  D.  C. 

William  P.  Smith,  Metropolitan  Bank  Bldg..  Wa>hington,  D.  C. 

A.  Walter  Socolow,  606  -  5th  Ave.,  New  York,  N.  Y. 

O.  P.  ^ule,  702  Walker  Bank  Bldg.,  Salt  Lake  City,  Utah. 

Laurence  Sovik,  University  Bldg.,  Syracuse,  N.  Y. 

Paul  D.  P.  Spearman,  Munsey  Bldg.,  Washington,  D.  C. 

E.  Stuart  Sprague,  1 17  Liberty  St.,  New  York,  N.  Y. 

Hubert  D.  Stephens,  Munsey  Bldg.,  Washington,  D.  C 

Richard  K.  Stevens,  1222  Real  Estate  Trust  Bldg.,  Philadelphia,  Pa. 

Frank  Stollenwerck,  Nat’l.  Press  Bldg.,  Washington,  D.  C. 

Francis  C.  Sullivan,  Alworth  Bldg.,  Duluth,  Minn. 

George  O.  Sutton,  1030  Nat’l.  Press  Bldg.,  Washington,  D.  C. 

Judge  Eugene  O.  Sykes,  Munsey  Bldg.,  Washington,  D.  C. 

Robert  D.  Swezey,  c/o  National  Broadcasting  Co.,  Inc.,  30  Rockefeller  Plaza,  New 
York,  N.  Y. 

John  H.  Tucker,  901  Commercial  Bldg.,  Shreveport,  Louisiana. 

Joseph  P.  Tumulty,  Jr.,  1317  F  St.,  N.  W.,  Washin^on,  D.  C. 

Varro  E.  Tyler,  109  South  Ninth  St.,  Nebraska  Qty,  Nebr. 

John  W.  Van  Allen,  1008  Liberty  Bank  Bldg.,  Buffalo,  N.  Y. 

George  Van  Den  Berg.  Evans  Bldg.,  Washington,  D.  C 
Ralph  Van  Orsdel,  725  13th  St.,  N.  W.,  Washington,  D.  C. 

James  E.  Waddell,  Bowen  Bldg.,  Washington,  D.  C. 

Henry  B.  Walker,  Old  Nat’l.  Bank  Bldg.,  Evansville,  Ind. 

Ralph  L.  Walker,  Fed.  Com.  Com.,  Washington,  D.  C. 

Harold  E.  Wallace,  530  Judge  Bldg.,  Salt  Lake  City,  Utah. 

Harry  P.  Warner,  Woodward  Bldg.,  Washington,  D.  C. 

John  Wattawa.  1317  F  Street,  Washington,  D.  C. 

Charles  V.  Wayland,  Earle  Bldg.,  Washington,  D.  C. 

Bethuel  M.  Webster,  15  Broad  Street,  New  York,  N.  Y. 
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John  Wesley  Weekes,  140  Sycamore  St.,  Decatur,  Georaia. 

Francis  X.  Welch,  I03S  Munsey  Bldg.,  WashinMon,  D.  C 
John  H.  >^arton,  ^  Broad  St.,  New  York,  N.  Y. 

Orl  I.  Wheat,  Shoreham  Bldg.,  Washington,  D.  C 
George  B.  Whissell,  2305  Telephone  Bldg.,  St.  Louis,  Mo. 

Chester  H.  Wiggin,  30  Rockefeller  Plaza.  New  York,  N.  Y. 

Mrs.  MaM  V^tTker  Willebrandt,  739  Shoreham  Bldg.,  Washington,  D.  C 
A.  Rea  Williams,  1036  Investment  Bldg.,  Washington,  D.  C. 

Thomas  Winfield  Wilson,  923  Munsey  Bldg.,  Washington,  D.  C 
John  E.  Wing.  72  West  Adams  St.,  Chicago,  111. 

Frank  W.  Wozencraft,  66  Broad  St..  New  York,  N.  Y. 

I.  Warren  Wright,  Bureau  of  Ships.  Navy  Department,  Washington.  D.  C 
Samuel  S.  Zagon,  6253  Hollywood  Boulevard.  Los  Angeles,  Calif. 


